	Existing Stormwater Rules - 15A NCAC 2H

	
Existing Rule
	Proposed Action
	Notes/Guidance
Where is the existing language going?

	Compilation of existing 2H stormwater rules


	NA
	NA

	2H .0126     Stormwater discharges
	Amend
	· See proposed rule 2H .0126

	2H .0150     Definitions
	Amend
	· See proposed rule 2H .0150

	2H .0151     Designation and Petition Process
	Amend
	· See proposed rule 2H .0151

	
2H .0152     Development in Urbanizing Areas

	Repeal
	· Proposed for repeal because is duplicative of 2H .1016

	2H .0153     Program Implementation
	Amend
	· See proposed rule 2H .0153

	2H .0154     Post-Construction Practices
	Repeal
	· Proposed for repeal because is duplicative of 2H .1017

	2H .1001     Stormwater Management Policy
	Amend
	· See proposed rule 2H .1001

	2H .1002     Definitions
	Amend
	· See proposed rule 2H .1002

	2H .1003     Stormwater Management: Coverage: Application: Fees
	Amend
	· Some content remains in 2H .1003
· New content added
· Other content moved to proposed rules:  2H .1001; .1019; 1021; .1040; .1041; .1042; .1045
	

Version 
 10/13/2015

	
2H .1004     Repealed

	NA
	· 2H .1004 is not part of the current rules review cycle.

	2H .1005     Stormwater Requirements:  Coastal Counties
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1019
	

Version 
8/28/2015

	2H .1006     Stormwater Requirements:  High Quality Waters
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1021

	2H .1007     Stormwater Requirements:  Outstanding Resource Waters
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1021

	2H .1008     Design of Stormwater Management Measures
	Repeal
	· Content of existing rule updated and moved to proposed rules:  2H .1001; .1003; .1031; 1040; .1042; .1050; .1051; .1053; .1059
	
Version 
10/13/2015

	2H .1009     Staff Review and Permit Preparation
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1042(3)

	2H .1010     Final Action on Permit Applications to the Division
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1042(3)
· Also reference 2H .1040

	2H .1011     Modification and Revocation of Permits
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1040(6)

	2H .1012     Delegation of Authority
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1040(3)

	2H .1013     General Permits
	Repeal
	· Content of existing rule updated and moved to proposed rule 2H .1041

	2H .1014     Stormwater Management for Urbanizing Areas
	Repeal
	· Proposed for repeal because is covered in 2H .0100s and 2H .1016 -.1018

	2H .1015     Urbanizing Areas Definitions
	Repeal
	· Proposed for repeal because is duplicative of 2H .0150

	
2H .1016     Development in Urbanizing Areas

	Amend
	· See proposed rule 2H .1016 and .1018
· 2H .1016(d) moved to .1018

	2H .1017     Post-Construction Practices
	Amend
	· See proposed rule 2H .1017
· Striking duplicative/unnecessary items

	[bookmark: _GoBack]2H .1020     Universal Stormwater Management Program
	Amend
	· See proposed rule 2H .1020

	2H .1030     Stormwater Requirements:  Oil and Gas Exploration and Production  
	
NA
	· 2H .1030 is not part of the current rules review cycle.
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		Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(a)   The intent of the Commission is to achieve the water quality protection which low density development near sensitive waters provides.  To that end, the Director, by applying the standards in this Section shall cause development to comply with the antidegradation requirements specified in 2B .0201 by protecting surface waters and highly productive aquatic resources from the adverse impacts of uncontrolled high density development or the potential failure of stormwater control measures.

		02H .1001 POST-CONSTRUCTION STORMWATER MANAGEMENT 

The purpose of this Section is to protect surface waters and aquatic resources from the adverse impacts of stormwater runoff from development activities.  To meet its purpose, this Section sets forth the requirements for application and issuance of permits in compliance with post-construction stormwater management programs as well as the requirements for the design, construction and maintenance of stormwater control measures that shall be implemented upon completion of construction projects.



[bookmark: _GoBack] (6) ANTI-DEGRADATION POLICY.  In accordance with the Antidegradation Policy set forth in 2B .0201, additional stormwater control measures may be required on a case-by-case basis to maintain and protect existing and anticipated uses of surface waters.








		Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(b)   To ensure the protection of surface waters of the State in accordance with G.S. 143‑214.7, a permit is required in accordance with the provisions of this Section for any development activities which require a CAMA major development permit or a Sedimentation/Erosion Control Plan and which meet any of the following criteria:

(1)  development activities located in the 20 coastal counties as defined in Rule .1002(4) of this Section

(2)  development activities draining to Outstanding Resource Waters (ORW) as defined in 2B .0225; or

(3)  development activities within one mile of and draining to High Quality Waters (HQW) as defined in 2B .0101(e)(5)

		02H .1001 POST-CONSTRUCTION STORMWATER MANAGEMENT
(3) PERMIT REQUIRED.   A permit is required for development activities that are subject to any of the post-construction stormwater management programs listed in Item (2) of this Rule.  The permit shall be issued by the implementing authority in accordance with this Section.  If a project is subject to more than one post-construction stormwater management program, the requirements of both programs shall apply unless otherwise required or allowed by the applicable rule of this Section.



02H .1019 COASTAL COUNTIES

(2) APPLICABILITY OF THIS RULE.  This Rule shall apply to the following types of developments within the Coastal Counties:

 (a)     All developments that require a Sediment and Erosion Control Plan pursuant to G.S. 113A-57; 

 (b)     All developments that require a Coastal Area Management Act (CAMA) Major Development Permit pursuant to G.S. 113A-118; and

 (c)     Developments that do not require either a Sediment and  Erosion Control Plan or a CAMA Major Development Permit but meet one of the following criteria:

        (i)    Nonresidential developments that propose to cumulatively add 10,000 square feet or more of built upon area after the effective date of this Rule; and

        (ii)    Residential developments that are within ½ mile of and draining to SA waters and propose to cover 12 percent or  more of the undeveloped portion of the property with BUA.



02H .1021 NON-COASTAL COUNTY HQW AND ORW

(2) APPLICABILITY.  This Rule shall apply to all new developments outside of Coastal Counties that are required to obtain a Sediment and Erosion Control Plan and are either:



(a)  Within one mile and draining to waters classified as HQW except that development located in WS-I or WS-II watersheds (15A NCAC 2B .0212 and .0214) are excluded from the requirements of this Rule since they already have requirements for stormwater management; or

(b)  Draining to waters classified as ORW.








		Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(b)  Projects under a common plan of development shall be considered as a single project and shall require stormwater management in accordance with this Section

		02H .1003 DEFINITIONS

(32)  “Project” means the proposed development activity for which an applicant is seeking a stormwater permit from the state or other entity in accordance with this Section.  The project shall exclude any land adjacent to the area disturbed by the project that has been counted as pervious by any other development regulated under a federal, state or local stormwater regulation.  Owners and developers of large developments consisting of many linked projects are encouraged to develop a master plan that illustrates how each project fits into the design of the large development.



		(b)  Local governments with delegated Sedimentation/Erosion Control Programs often implement more stringent standards in the form of lower thresholds for land area disturbed.  In these situations, the requirements of this Rule apply only to those projects that exceed the state's minimum area of disturbance as outlined in G.S. 113A‑57

		This language not included in new rules.



		(c)  Development activity with a CAMA major development permit or a Sedimentation/Erosion Control Plan approved prior to January 1, 1988 are not required to meet the provisions of these Rules unless changes are made to the project which require modifications to these approvals after January 1, 1988

		02H .1019 COASTAL COUNTIES

(3) EFFECTIVE DATES.  The effective date requirements are as follows:

(a)  For prior Rule .1000 of this Section, 1988;

(b)  For prior Rule .1005 of this Section, September 1, 1995; and

(c)  For S.L. 2008-211, October 1, 2008



		(d)  Projects subject to the permitting requirements of this Section may be permitted under the following stormwater management options:

(1)	Low Density Projects:  Projects permitted as low density projects must be designed to meet and maintain the applicable low density requirements specified in Rules .1005 through .1007 of this Section.  The Division shall review project plans and assure that density levels meet the applicable low density requirements.  The permit shall require recorded deed restrictions and protective covenants to ensure development activities maintain the development consistent with the plans and specifications approved by the Division.

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS
(2) DESIGN REQUIREMENTS FOR LOW DENSITY PROJECTS.  Low density projects shall meet all of the following minimum design criteria:



See rule for list of items required.
















		Existing 02H .1003 Rule Language in Order
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		(2)	High Density Projects:  Projects permitted as high density projects must be designed to meet the applicable high density requirements specified in Rules .1005 through .1007 of this Section with stormwater control measures designed, operated and maintained in accordance with the provisions of this Section.  The permit shall require recorded deed restrictions and protective covenants to ensure development activities maintain the development consistent with the plans and specifications approved by the Division.  Stormwater control measures and operation and maintenance plans developed in accordance with Rule .1008 of this Section must be approved by the Division.  In addition, NPDES permits for stormwater point sources may be required according to the provisions of 2H .0126

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS
(3) DESIGN REQUIREMENTS FOR HIGH DENSITY PROJECTS.  High density projects are projects that do not conform to Item (2) of this rule.  High density projects shall meet all of the following minimum design criteria:



See rule for list of items required.



		(d)(3)	Other Projects:  Development may also be permitted on a case‑by‑case basis if the project:

(A)	controls runoff through an off‑site stormwater system meeting provisions of this Section;

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS

 (3) OFF-SITE SCM. A project that controls runoff through an off-site SCM shall be allowed on a case-by-case basis if the off-site SCM meets the provisions of this Section.  





		(d)(3)	Other Projects:  Development may also be permitted on a case‑by‑case basis if the project:

 (B)	is redevelopment which meets the requirements of this Section to the maximum extent practicable;

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS

(3)(d)	REPLACING EXISTING DEVELOPMENT WITH NEW DEVELOPMENT.  When existing built-upon area is proposed to be replaced, the requirements shall be as follows:

(i)	Where the existing footprint is being replaced with an equivalent amount of built-upon area, greater or equal stormwater treatment shall be provided. 

(ii)	Where there is a net increase of built-upon area, stormwater runoff from the net increase shall be treated in an SCM.


Also reference definition of “Redevelopment” in 02H .1002.








		Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(d)(3)	Other Projects:  Development may also be permitted on a case‑by‑case basis if the project:

(C)	otherwise meets the provisions of this Section and has water dependent structures, public roads and public bridges which minimize built‑upon surfaces, divert stormwater away from surface waters as much as possible and employ other best management practices to minimize water quality impacts.

		02H .1001 POST-CONSTRUCTION STORMWATER MANAGEMENT:  PURPOSE AND SCOPE

(1) APPLICABILITY.  This Section shall not apply to:

      (b)  Activities of the NC DOT that are regulated in accordance with the  

            provisions of NPDES Permit Number NCS000250;

       (c)  Linear transportation projects undertaken by an entity other than the 

             NCDOT when:
            (i)  The project is constructed to NCDOT standards and is in accordance 

                   with the NCDOT Stormwater Best Management Practices Toolbox;

             (ii)  Upon completion, the project will be conveyed either to the NCDOT 

                    or another public entity, and will be regulated in accordance with that 

                    entity’s NPDES MS4 stormwater permit; and

             (iii)  The project is not part of a common plan of development.






		(d)(4)	Director's Certification:  Projects may be approved on a case‑by‑case basis if the project is certified by the Director that the site is situated such that water quality standards and uses are not threatened and the developer demonstrates that:

(A)	the development plans and specifications indicate stormwater control measures which shall be installed in lieu of the requirements of this Rule; or

(B)	the development is located such a distance from surface waters that impacts from pollutants present in stormwater from the site shall be effectively mitigated

		02H .1040 PERMIT ADMINISTRATION

(7)  DIRECTOR’S CERTIFICATION.  With the exception of the fast track permitting process, projects that do not comply with the strict letter of this Section may be approved on a case-by-case basis if the project is certified by the Director to provide equal or better water quality protection and there are practical difficulties or hardships due to the physical nature of the project such as its size, shape or topography.










		Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(d)(5)	General Permits:  Projects may apply for permit coverage under general permits for specific types of activities.  The Division shall develop general permits for these activities in accordance with Rule .1013 of this Section.  General Permit coverage shall be available to activities including, but not limited to:

(A)	construction of bulkheads and boat ramps;

(B)	installation of sewer lines with no proposed built‑upon areas;

(C)	construction of an individual single family residence; and

(D)	other activities that, in the opinion of the Director, meet the criteria in Rule .1013 of this Section

		02H .1041 GENERAL PERMITS



See new general permits rule for eligibility and requirements.



		(d)  Development designed to meet the requirements in Subparagraphs (d)(1) and (d)(3) of this Paragraph must demonstrate that no areas within the project site are of such high density that stormwater runoff threatens water quality.

		Removed as unnecessary.  Meeting the requirements specified in 02H .1003 will demonstrate protection of water quality.



		(e)   Applications:  Any person with development activity meeting the criteria of Paragraph (b) of this Rule shall apply for permit coverage through the Division.  Previously issued Stormwater Certifications (issued in accordance with stormwater management rules effective prior to September 1, 1995) revoked due to certification violations must apply for permit coverage.

		02H .1042 STANDARD PERMITTING PROCESS

(1) APPLICABILITY. This rule applies to:

(a)  Any person seeking to permit a development activity subject to a stormwater program implemented by the Division under the standard permitting process.

(b)  Any person proposing to major modification to an existing state stormwater permit under the standard permitting process.





		(e)  Stormwater management permit applications, project plans, supporting information and processing fees shall be submitted to the appropriate Division of Environmental Management regional office.

		02H .1042 STANDARD PERMITTING PROCESS 

(2) APPLICATION SUBMITTAL REQUIREMENTS. The applicant shall submit a nonrefundable permit application fee in accordance with G.S. 143-215.3D and two hard copies and one electronic copy of each of the following:

(see rule for list of items required)





		(e)  A processing fee, as described in Paragraph (f) of this Rule, must be submitted with each application.  Processing fees submitted in the form of a check or money order shall be made payable to N.C. Department of Environment, Health, and Natural Resources.

		02H .1042 STANDARD PERMITTING PROCESS

(2) APPLICATION SUBMITTAL REQUIREMENTS. The applicant shall submit a nonrefundable permit application fee in accordance with G.S. 143-215.3D and two hard copies and one electronic copy of each of the following:  



(see rule for list of items required)










		
Existing 02H .1003 Rule Language in Order

		Proposed New Rule Citation and Language



		(e)  Applications which are incomplete or not accompanied by the processing fee may be returned.

		02H .1042 STANDARD PERMITTING PROCESS 

(3) DIVISION REVIEW OF APPLICATIONS.  The Division shall review applications in accordance with the following 

(a)(ii) Return the application if the required information listed in Item (2) is not provided or if information the Division has requested per Sub-Item (i) is not provided within 30 days.  In this case, the applicant shall be required to resubmit a complete application with a new application fee;



		(e)  Permit applications shall be signed as follows:

(1)	in the case of corporations, by a principal executive officer of at least the level of vice‑president, or his authorized representative;

(2)	in the case of a partnership, by a general partner and in the case of a limited partnership, by a general partner;

(3)	in the case of a sole proprietorship, by the proprietor;

(4)	in the case of a municipal, state or other public entity by either a principal executive officer, ranking official or other duly authorized employee.

The signature of the consulting engineer or other agent shall be accepted on the application only if accompanied by a letter of authorization.

		02H .1040 PERMIT ADMINISTRATION

(1)  SIGNATURES ON PERMIT APPLICATION FORMS. Application forms shall be signed by one of following  unless the application is accompanied by a letter of authorization signed by the appropriate authority as designated in Sub-Items (a) through (d) authorizing the signature of another agent:

(a)  In the case of a corporation, by a principal executive officer of at least        

       the level of vice‑president, or his authorized representative.  In the case  

       of a limited liability corporation (LLC), by a manager or company 

       official, as those terms are defined in G.S. 57 D “North Carolina Limited 

        Liability Company Act”;

 (b)  In the case of a partnership, by a general partner or a managing partner.  

        In the case of a limited partnership, by a general partner;

 (c)  In the case of a proprietorship, by the proprietor(s);

  (d)  In the case of a municipal, state or other public entity by either a           

         principal executive officer, ranking official or other duly authorized   

         employee.








		Existing 02H .1003 Rule Language in Order
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		(f)  Permit Fees:	

(1)	For every application for a new or revised permit under this Section, a nonrefundable application processing fee in the amount stated in Subparagraph (f)(2) of this Paragraph shall be submitted at the time of application.

(A)	Each permit application is incomplete until the application processing fee is received;

(B)	No processing fee shall be charged for modifications of permits when initiated by the Director;

(C)	A processing fee of forty dollars ($40.00) shall be charged for name changes;

(D)	No processing fee shall be required for name changes associated with the initial transfer of property from the developer to property owner or responsible party.  Any subsequent changes in ownership shall be subject to the name change processing fee in Part (C) of this Paragraph.

(2)	Schedule of Fees

		02H .1042 STANDARD PERMITTING PROCESS 

(2) APPLICATION SUBMITTAL REQUIREMENTS. The applicant shall submit a nonrefundable permit application fee in accordance with G.S. 143-215.3D and two hard copies and one electronic copy of each of the following:  (see rule for list of items required)

(3) DIVISION REVIEW OF APPLICATIONS.  (see rule for more information)



02H .1045 PERMIT RENEWALS AND TRANSFERS

(3) PERMIT TRANSFER APPLICATION SUBMITTAL REQUIREMENTS. The applicant shall submit a nonrefundable permit application fee in accordance with G.S. 143-215.3D and two hard copies and one electronic copy of each of the following.

(see rule for more information





		(g)  Supporting Documents and Information.  This Paragraph outlines those supporting documents and information that must be submitted with stormwater applications.  Additional information may also be applicable or required.  The applicant shall attempt to submit all necessary information to describe the site, development and stormwater management practices proposed.  The following documents and information shall be submitted with stormwater applications:





		02H .1042 STANDARD PERMITTING PROCESS 

(2) APPLICATION SUBMITTAL REQUIREMENTS. The applicant shall submit a nonrefundable permit application fee in accordance with G.S. 143-215.3D and two hard copies and one electronic copy of each of the following:



See rule for list of items required.
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		(h)   Permit Issuance and Compliance:  Stormwater management permits shall be issued in a manner consistent with the following:

(1)	Stormwater management permits issued for low density projects shall not require permit renewal.

(2)	Stormwater management permits issued for projects that require the construction of engineered stormwater control measures shall be issued for a period of time not to exceed 10 years.  Applications for permit renewals shall be submitted 180 days prior to the expiration of a permit and must be accompanied by the processing fee described in Paragraph (f) of this Rule.

(3)	Stormwater management permits shall be issued to the developer or owner and shall cover the entire master plan of the project ("stormwater master plan permit").  The master plan permit shall include specifications for stormwater management measures associated with each individual lot or property within the project.

		02H .1040 PERMIT ADMINISTRATION

(4)  PERMIT ISSUANCE. The following shall apply to stormwater management permits issued by the Division:

(a)  Stormwater management permits issued for low density projects shall not require permit renewal.

(b)  Stormwater management permits issued for projects that require the construction of engineered stormwater control measures shall be issued for a period of time not to exceed 8 years.  

(c)  Stormwater management permits shall be issued to the property owner, or to a lessee, purchaser, or developer with the written permission of the property owner, and shall cover the entire project.







		(h)(4)	Any individual or entity found to be in noncompliance with the provisions of a stormwater management permit or the requirements of this Section is subject to enforcement procedures as set forth in G.S. 143, Article 21.

		02H .1040 PERMIT ADMINISTRATION

(10) COMPLIANCE.  Any individual or entity found to be in noncompliance with the provisions of a stormwater management permit or the requirements of this Section is subject to enforcement procedures as set forth in G.S. 143, Article 21
















image3.emf
Key


Key
		Existing 02H .1005 Rule Language in Order

		Proposed New Rule Citation and Language



		[bookmark: _GoBack](a)  Requirements for Certain Nonresidential and Residential Development in the Coastal Counties. All nonresidential development activities that occur within the Coastal Counties that will add more than 10,000 square feet of built upon area or that require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118 and all residential development activities within the Coastal Counties that require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118 shall manage stormwater runoff as provided in Items (1), (2), and (3) below.  A development activity or project requires a Sedimentation and Erosion Control Plan if the activity or project disturbs one acre or more of land, including an activity or project that disturbs less than one acre of land that is part of a larger common plan of development.  Whether an activity or project that disturbs less than one acre of land is part of a larger common plan of development shall be determined in a manner consistent with the memorandum referenced as "Guidance Interpreting Phase 2 Stormwater Requirements" from the Director of the DWQ of the DENR to Interested Parties dated 24 July 2006.



		Removed as unnecessary



		(a) (1)	Development Near Outstanding Resource Waters (ORW). Development activities within the Coastal Counties and located within 575 feet of the mean high waterline of areas designated by the Commission as Outstanding Resource Waters (ORW) shall meet the requirements of Rule .1007 of the Section and shall be permitted as follows:

(A) Low Density Option. Development shall be permitted pursuant to Rule .1003(d)(1) of this Section if the development meets all of the following requirements:

(i)	The development has a built upon area of 12 percent or less. A development project with an overall density at or below the low density threshold, but containing areas with a density greater than the overall project density, shall be considered low density as long as the project meets or exceeds the requirements for low density development and locates the higher density development in upland areas and away from surface waters and drainageways to the maximum extent practicable.

(ii)	Stormwater runoff from the development is transported primarily by vegetated conveyances.  The conveyance system shall not include a stormwater collection system as defined in Rule .1002 of this Section. 

(iii)	The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.

		15A NCAC 2H .1050 GENERAL DESIGN REQUIREMENTS FOR ALL STORMWATER CONTROL MEASURES.  The purpose of this rule is to set forth the design requirements for all SCMs that are constructed to meet the requirements of a state post-construction stormwater program for new development projects.  These General Design Criteria are required in addition to the specific MDC associated with the type of SCM being implemented



		(a) (1) (B)	High Density Option. Development shall be permitted pursuant to Rule .1003(d)(2) of this Section if the development meets all of the following requirements:

(i)	The development has a built upon area of greater than 12 percent.

(ii)	The development has no direct outlet channels or pipes to Class SA waters unless permitted in accordance with 15A NCAC 02H .0126. 

(iii)	The development utilizes control systems that are any combination of infiltration systems, bioretention systems, constructed stormwater wetlands, sand filters, rain barrels, cisterns, rain gardens or alternative low impact development (LID) stormwater management systems designed in accordance with Rule .1008 of this Section to control and treat the greater of, runoff from all surfaces generated by one and one‑half inches of rainfall, or the difference in the stormwater runoff from all surfaces from the predevelopment and postdevelopment conditions for a one‑year, 24‑hour storm. Wet detention ponds may be used as a stormwater control system to meet the requirements of this Subparagraph (1)(B)(iii), provided that the stormwater control system fully complies with the requirements of Subparagraph (1)(B). If a wet detention pond is used within one‑half mile of Class SA waters, installation of a stormwater best management practice in series with the wet detention pond shall be required to treat the discharge from the wet detention pond. Alternatives as described in Rule .1008(h) of this Section may also be approved if they meet the requirements of Subparagraph (1)(B).

(iv)	Stormwater runoff from the development that is in excess of the design volume must flow overland through a vegetative filter designed in accordance with Rule .1008 of this Section with a minimum length of 50 feet measured from mean high water of Class SA waters.

(v)	The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.





		15A NCAC 2H .1031



		(C)	Stormwater Discharges Prohibited. All development activities, including both low and high density projects, shall prohibit new points of stormwater discharge to Class SA waters or an increase in the volume of stormwater flow through conveyances or increase in capacity of conveyances of existing stormwater conveyance systems that drain to Class SA waters. Any modification or redesign of a stormwater conveyance system within the contributing drainage basin must not increase the net amount or rate of stormwater discharge through existing outfalls to Class SA waters. The following shall not be considered a direct point of stormwater discharge:

(i)	Infiltration of the stormwater runoff from the design storm as described in Subparagraph (1)(B)(iii).

(ii)	Diffuse flow of stormwater at a non‑erosive velocity to a vegetated buffer or other natural area, that is capable of providing effective infiltration of the runoff from the design storm as described in Subparagraph (1)(B)(iii). Notwithstanding the other requirements of this Rule, the infiltration mandated in this Subparagraph (1)(C)(ii) does not require a minimum separation from the seasonal high-water table.

(iii)	The discharge from a wet detention pond that is treated by a secondary stormwater best management practice, provided that both the wet detention pond and the secondary stormwater best management practice meet the requirements of Subparagraph (1)(C).



		15A NCAC 02H .1050 (1) SIZING.  The required treatment volume of SCMs shall take into account the runoff at the ultimate built-out potential from all built upon surfaces draining to the system.  Drainage from off-site areas may be bypassed.



15A NCAC 02H .1003 (3)(a)  TREATMENT REQUIREMENTS.  The stormwater from the project shall be treated in one or more primary Stormwater Control Measures (SCMs).  SCMs shall be designed, constructed, and maintained so that the project achieves either runoff treatment or runoff volume match.  

(i)	Runoff treatment shall be achieved when all of the stormwater runoff from new built-upon areas on the project at the ultimate built-out potential is treated in a primary SCM.  Primary SCMs shall include:  wet ponds, stormwater wetlands, infiltration systems, sand filters, bioretention cells, permeable pavement, green roofs, rainwater harvesting, and approved new stormwater technologies. 

(ii)	Runoff volume match shall be achieved when stormwater from the project at the ultimate built-out potential is controlled such that post-development runoff volume does not exceed pre-development runoff volume



		(D)	Limitation on the Density of Development.  Development shall be limited to a built upon area of 25 percent or less.



		15A NCAC 02H .1050 (4)	SIDE SLOPES.  Side slopes of SCMs stabilized with vegetative cover shall be no steeper than 3:1 (horizontal to vertical).  Retaining walls or hardened slopes may be steeper than 3:1.  Steeper vegetated slopes may be considered on a case-by-case basis provided that it is demonstrated that the soils and vegetation will remain stable in perpetuity



		((2)	Development Near Class SA Waters. Development activities within one‑half mile of and draining to those waters classified by the Commission as Class SA waters or within one‑half mile of waters classified by the Commission as Class SA waters and draining to unnamed freshwater tributaries to Class SA waters shall meet the requirements of Subparagraphs (1)(A), (B), and (C). The extent of Class SA waters is limited to those waters that are determined to be at least an intermittent stream based on a site stream determination made in accordance with the procedures that are delineated in the Division's "Identification Methods for the Origin of Intermittent and Perennial Streams" prepared pursuant to Session Law 2001‑404.



		15A NCAC 02H .1050 (9)	EASEMENTS.  All SCMs shall be located in recorded easements and shall have recorded access easements to the nearest public right-of-way.  These easements shall be granted in favor of the party responsible for operating and maintaining the stormwater management system



		(3)	Other Coastal Development. Development activities within the Coastal Counties except those areas described in Subparagraphs (1) and (2) of this Paragraph shall meet all of the following requirements:

(A)	Low-Density Option.  Development shall be permitted pursuant to Rule .1003(d)(1) of this Section if the development meets all of the following requirements:

(i)	The development has a built upon area of 24 percent or less. A development project with an overall density at or below the low-density threshold, but containing areas with a density greater than the overall project density, shall be considered low density as long as the project meets or exceeds the requirements for low-density development and locates the higher density in upland areas and away from surface waters and drainageways to the maximum extent practicable.

(ii)	Stormwater runoff from the development is transported primarily by vegetated conveyances. The conveyance system shall not include a stormwater collection system as defined in Rule .1002 of this Section. 

(iii)	The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.



		



		(B)	High-Density Option. Higher density developments shall be permitted pursuant to Rule .1003(d)(2) of this Section if the development meets all of the following requirements:

(i)	The development has a built upon area of greater than 24 percent.

(ii)	The development uses control systems that are any combination of infiltration systems, wet detention ponds, bioretention systems, constructed stormwater wetlands, sand filters, rain barrels, cisterns, rain gardens or alternative stormwater management systems designed in accordance with Rule .1008 of this Section.

(iii)	Control systems must be designed to store, control, and treat the stormwater runoff from all surfaces generated by one and one‑half inch of rainfall.

(iv)	The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.



		15A NCAC 02H .1040 (3)(d)  Issuing a Director’s Certification when there are practical difficulties or unnecessary hardships that prevent compliance with the strict letter of this Section and the project is designed such that water quality standards and uses are not threatened



		((b)  Requirements for Limited Residential Development in Coastal Counties. For residential development activities within the 20 Coastal Counties that are located within one‑half mile and draining to Class SA waters, that have a built upon area greater than 12 percent, that will add more than 10,000 square feet of built upon area, and that does not require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118, a one‑time, nonrenewable stormwater management permit shall be obtained. The permit shall require recorded restrictions or protective covenants to be recorded on the property in the Office of the Register of Deeds in the county where the property is located prior to the issuance of a certificate of occupancy in order to ensure that the plans and specifications approved in the permit are maintained.  Under this permit, stormwater runoff shall be managed using any one or combination of the following practices:

(1)	Install rain cisterns or rain barrels designed to collect all rooftop runoff from the first one and one‑half inches of rain. Rain barrels and cisterns shall be installed in such a manner as to facilitate the reuse of the collected rain water on site and shall be installed in such a manner that any overflow from these devices is directed to a vegetated area in a diffuse flow. Construct all uncovered driveways, uncovered parking areas, uncovered walkways, and uncovered patios out of permeable pavement or other pervious materials.

(2)	Direct rooftop runoff from the first one and one‑half inches of rain to an appropriately sized and designed rain garden. Construct all uncovered driveways, uncovered parking areas, uncovered walkways, and uncovered patios out of permeable pavement or other pervious materials.

(3)	Install any other stormwater best management practice that meets the requirements of Rule .1008 of this Section to control and treat the stormwater runoff from all built upon areas of the site from the first one and one‑half inches of rain.



		15A NCAC 02H .1001 (5) ANTI-DEGRADATION POLICY.  In accordance with the Antidegredation Policy set forth in 15A NCAC 2B .0201, additional stormwater control measures may be required on a case-by-case basis to maintain and protect existing and anticipated uses of surface waters.



		(c)  Requirements for Structural Stormwater Controls. Structural stormwater controls required under this Rule shall meet all of the following requirements:

(1)	Remove an 85 percent average annual amount of Total Suspended Solids.

(2)	For detention ponds, draw down the treatment volume no faster than 48 hours, but no slower than 120 hours.

(3)	Discharge the storage volume at a rate equal to or less than the predevelopment discharge rate for the one‑year, 24‑hour storm.

(4)	Meet the General Engineering Design Criteria set forth in Rule .1008(c) of this Section.

(5)	For structural stormwater controls that require separation from the seasonal high water table, a minimum separation of two feet is required. Where a separation of two feet from the seasonal high water table is not practicable, the Division may grant relief from the separation requirement pursuant to the Alternative Design Criteria set out in Rule .1008(h) of this Section. No minimum separation from the seasonal high water table is required for a secondary stormwater best management practice that is used in a series with another stormwater best management practice.



		15A NCAC 02H .1050 (8) CLEAN OUT AFTER CONSTRUCTION.  SCMs impacted by sedimentation and erosion control during the construction phase shall be cleaned out and converted to their approved design state.



		(d)  Wetlands. Developments regulated by this Rule that have wetlands inside of, or adjacent to, the development must meet the following requirements:

(1)	Areas defined as Coastal Wetlands under 15A NCAC 07H .0205, as measured landward from the normal high waterline, shall not be included in the overall project area to calculate impervious surface density. Wetlands that are not regulated as coastal wetlands pursuant to 15A NCAC 07H .0205 and that are located landward of the normal high waterline may be included in the overall project area to calculate impervious surface density.

(2)	Stormwater runoff from built upon areas that is directed to flow through any wetlands shall flow into and through these wetlands at a non‑erosive velocity.



		15A NCAC 02H .1051 MDC FOR INFILTRATION SYSTEMS 



See rule for list of items required.





		(e)  Vegetative Buffer. Developments permitted under Paragraph (a) shall contain a 50 foot wide vegetative buffer, as defined in Rule .1002(22) of this Section, for new development activities and a 30 foot wide vegetative buffer for redevelopment activities. The width of a buffer is measured horizontally from the normal pool elevation of impounded structures, from the bank of each side of streams or rivers, and from the mean high waterline of tidal waters, perpendicular to the shoreline.  The vegetative buffer may be cleared or graded, but must be planted with and maintained in grass or any other vegetative or plant material.  Furthermore, stormwater control best management practices (BMPs), or stormwater control structures, with the exception of wet detention ponds, may be located within this vegetative buffer. The Division may, on a case-by-case basis, grant a minor variance from the vegetative buffer requirements of this section pursuant to the procedures set out in 15A NCAC 02B .0233(9)(b). Vegetative buffers and filters required by this section and any other buffers or filters required by State water quality or coastal management rules or local government requirements may be met concurrently and may contain, in whole or in part, coastal, isolated, or 404 jurisdictional wetlands that are located landward of the normal waterline.



		15A NCAC 02H .1053 MDC FOR WET PONDS 



See rule for list of items required.





		(f)  Exemptions From Vegetative Buffer Requirements. The following activities are exempt from the vegetative buffer requirements of Paragraph (e) of this Rule:

(1)	Development in urban waterfronts that meets the requirements of 15A NCAC 07H .0209(g),

(2)	Development in a new urban waterfront area that meets the requirements of S.L. 2004‑117,

(3)	Those activities listed in 15A NCAC 07H .0209(d)(10)(A) through 15A NCAC 07H .0209(d)(10)(H),

(4)	Development of upland marinas that have received or are required to secure a CAMA Major Development Permit.



		15A NCAC 02H .1059 MDC FOR LEVEL SPREADER-FILTER STRIPS 



See rule for list of items required.





		(g)  Compliance with Other Rules. In addition to the requirements specified in this section, activities regulated under this section must also comply with any requirements of any other applicable law or rule.



		15A NCAC 02H .1003 (d) CURB OUTLET SWALES.  Low density projects may use curb and gutter with outlets to convey stormwater to grassed swales or vegetated areas prior to the runoff discharging to vegetative filters or wetlands. Requirements for these curb outlet systems are as follows:



See rule for list of items required.





		(h)  Exclusions. The requirements of this Rule shall not apply to any of the following:

(1)	Activities of the North Carolina Department of Transportation that are regulated in accordance with the provisions of the Department's National Pollutant Discharge Elimination System (NPDES) Stormwater Permit.

(2)	Development activities that are conducted pursuant to and consistent with one of the following authorizations, or any timely renewal thereof, shall be regulated by those provisions and requirements of this Rule that were effective at the time of the original issuance of the following authorizations:

(A)	State Stormwater Permit issued under the provisions of this Rule.

(B)	Stormwater Certification issued pursuant to Rule .1000 of this Section prior to 1 December 1995.

(C)	A CAMA Major Development Permit.

(D)	401 Certification that contains an approved Stormwater Management Plan. 

(E)	A building permit pursuant to G.S. 153A‑357 or G.S. 160A‑417.

(F)	A site‑specific development plan as defined by G.S. 153A‑344.1(b)(5) and G.S. 160A‑385.1(b)(5).

(G)	A phased development plan approved pursuant to G.S. 153A‑344.1 or G.S. 160A‑385.1 that shows:

(i)	For the initial or first phase of development, the type and intensity of use for a specific parcel or parcels, including at a minimum, the boundaries of the project and a subdivision plan that has been approved pursuant to G.S. 153A‑330 through G.S. 153A‑335 or G.S. 160A‑371 through G.S. 160A‑376.

(ii)	For any subsequent phase of development, sufficient detail so that implementation of the requirements of this section to that phase of development would require a material change in that phase of the plan.

(H)	A vested right to the development pursuant to common law.

(3)	Redevelopment activities that result in no net increase in built upon area and provide stormwater control equal to the previous development.

(4)	Development activities for which a complete Stormwater Permit Application has been accepted by the Division prior to October 1, 2008, shall be regulated by the provisions and requirements of this Rule that were effective at the time that this application was accepted as complete by the Division. For purposes of this Rule, a Stormwater Permit Application is deemed accepted as complete by the Division when the application is assigned a permit number in the Division's Basinwide Information Management System.

(5)	Development activities for which only a minor modification of a State Stormwater Permit is required shall be regulated by the provisions and requirements of this Rule that were effective at the time of the original issuance of the State Stormwater Permit. For purposes of this Rule, a minor modification of a State Stormwater Permit is defined as a modification that does not increase the net area of built upon area within the project site or does not increase the overall size of the stormwater controls that have been previously approved for that development activity.

(6)	Municipalities designated as a National Pollutant Discharge Elimination System (NPDES) Phase 2 municipality located within the 20 Coastal Counties until such time as the NPDES Phase 2 Stormwater Permit expires and is subject to renewal. Upon renewal of the NPDES Phase 2 Stormwater Permits for municipalities located within the 20 Coastal Counties, the Department shall review the permits to determine whether the permits should be amended to include the provisions of this Rule.



		15A NCAC 02H .1003 (3)(f) FLEXIBILITY IN THE STANDARD PROCESS FOR MDCs.  For projects submitted for approval by the Division through the standard process pursuant to .1006 of this Section, applicants may propose equal or better treatment alternatives to individual MDCs based on engineering calculations and the results of published research studies.  In this case, the design professional shall provide technical justification that the proposed design is equally or more protective of water quality.  The Division shall consider these requests on a case-by-case basisand shall determine the pollutant removal credit upon approval
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		(a)   Structural Stormwater Control Options.  Stormwater control measures which may be approved pursuant to this Rule and which shall not be considered innovative include:

(1)	Stormwater infiltration systems including infiltration basins/ponds, swales, and vegetative filters;

(2)	Wet detention ponds; and

(3)	Devices approved in accordance with Paragraph (h) of this Rule.

		Proposed rules greatly increase the number of SCM options – see proposed 02H .1050 through .1062.



		(a) All stormwater management structures are subject to the requirements of Paragraph (c) of this Rule.

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES.  The purpose of this rule is to set forth the design requirements for all SCMs that are constructed to meet the requirements of this Section.  These Minimum Design Criteria are required in addition to the specific MDC associated with the type of SCM being implemented.



		(b)  Innovative Systems.  Innovative measures for controlling stormwater which are not well established through actual experience may be approved on a demonstration basis under the following conditions:

(1)	There is a reasonable expectation that the control measures will be successful;

(2)	The projects are not located near High Quality Waters (HQW);

(3)	Monitoring requirements are included to verify the performance of the control measures; and

(4)	Alternatives are available if the control measures fail and shall be required when the Director determines that the system has failed

		02H .1031 NEW STORMWATER TECHNOLOGIES (NEST) Program.



See .1031 that now codifies state policies regarding new stormwater technologies.



		(c)  General Engineering Design Criteria For All Projects.

(1)	The size of the system must take into account the runoff at the ultimate built‑out potential from all surfaces draining to the system, including any off‑site drainage.  The storage volume of the system shall be calculated to provide for the most conservative protection using runoff calculation methods described on pages A.1 and A.2 in "Controlling Urban Runoff:  A Practical Manual For Planning And Designing Urban BMPs" which is hereby incorporated by reference not including amendments.  This document is available through the Metropolitan Washington (D.C.) Council of Governments at a cost of forty dollars ($40.00).  This method is also described in the Division's document "An Overview of Wet Detention Basin Design."  Other engineering methods may be approved if these methods are shown to provide for equivalent protection

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES                       (1) SIZING.  The design volume of SCMs shall take into account the runoff at build out from all surfaces draining to the system.  Drainage from off-site areas may be bypassed.  The combined design volume of all SCMs on the project shall be sufficient to handle the required treatment volume.



02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS (3)(a)  TREATMENT REQUIREMENTS.  The stormwater from the project shall be treated in one or more primary Stormwater Control Measures (SCMs).  SCMs shall be designed, constructed, and maintained so that the project achieves either runoff treatment or runoff volume match.  

(i)	Runoff treatment shall be achieved when all of the stormwater runoff from new built-upon areas on the project at the ultimate built-out potential is treated in a primary SCM.  Primary SCMs shall include:  wet ponds, stormwater wetlands, infiltration systems, sand filters, bioretention cells, permeable pavement, green roofs, rainwater harvesting, and approved new stormwater technologies. 

(ii)	Runoff volume match shall be achieved when stormwater from the project at the ultimate built-out potential is controlled such that post-development runoff volume does not exceed pre-development runoff volume



		(c)(2)	All side slopes being stabilized with vegetative cover shall be no steeper than 3:1 (horizontal to vertical);

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES                       (4) SIDE SLOPES.  Side slopes of SCMs stabilized with vegetative cover shall be no steeper than 3:1 (horizontal to vertical).  Retaining walls or hardened slopes may be steeper than 3:1.  Steeper vegetated slopes may be considered on a case-by-case basis provided that it is demonstrated that the soils and vegetation will remain stable in perpetuity.



		(c)(3)	All stormwater management structures shall be located in recorded drainage easements for the purposes of operation and maintenance and shall have recorded access easements to the nearest public right‑of‑way.  These easements shall be granted in favor of the party responsible for operating and maintaining the stormwater management structures

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES               

(9) MAINTENANCE ACCESS.  Every SCM installed pursuant to this Section shall be made accessible for maintenance and repair.  Maintenance accesses shall:

(a)  Have a minimum width of ten feet;

(b)  Not include lateral or incline slopes that exceed 3:1 (horizontal to vertical); and

(c) Extend to the nearest public right-of-way.



(10) EASEMENTS.  All SCMs and associated maintenance accesses on privately owned land except for those located on single family residential lots shall be located in recorded easements. The SCM shall be shown and labeled within the easement.  These easements shall be granted in favor of the party responsible for enforcing the stormwater program under which the SCMs were approved.



		(c)(4)	Vegetative filters designed in accordance with Paragraph (f) of this Rule are required from the overflow of all infiltration systems and discharge of all stormwater wet detention ponds.  These filters shall be at least 30 feet in length, except where a minimum length of 50 feet is required in accordance with Rule .1005(2)(b)(iii) of this Section.

		This requirement was removed by the MDC Team as being unnecessary for water quality protection or maintenance of the device.



		(c)(5)	Stormwater controls shall be designed in accordance with the provisions of this Section.  Other designs may be acceptable if these designs are shown by the applicant, to the satisfaction of the Director, to provide equivalent protection

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS (3)(g) FLEXIBILITY IN THE MDC FOR SCMs.  Applicants may propose designs for SCMs that do not meet all of the MDC to the Division through the standard permitting process pursuant to Rule .1042 of this Section or to another permitting authority.  The process for permitting SCMs that do not meet all of the MDC shall be as follows:

(i)  The applicant shall provide technical justification based on engineering calculations and the results of published research studies that the proposed design is equally or more protective of water quality and that it will function in perpetuity; and

(ii)  The Division or other permitting authority shall approve these requests on a case-by-case basis based on the technical merit of the information provided.



		(c)(6)	In accordance with the Antidegradation Policy as defined in 15A NCAC 2B .0201, additional control measures may be required on a case‑by‑case basis to maintain and protect, for existing and anticipated uses, waters with quality higher than the standards

		02H .1001 POST-CONSTRUCTION STORMWATER MANAGEMENT: PURPOSE AND SCOPE

(6) ANTI-DEGRADATION POLICY.  In accordance with the Antidegradation Policy set forth in 15A NCAC 2B .0201, additional stormwater control measures may be required on a case-by-case basis to maintain and protect existing and anticipated uses of surface waters.



		(c)(7)	Stormwater control measures used for sedimentation and erosion control during the construction phase must be cleaned out and returned to their designed state

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES 

(8) CLEAN OUT AFTER CONSTRUCTION.  Every SCM impacted by sedimentation and erosion control during the construction phase shall be cleaned out and converted to its approved design state.



		(d)  Infiltration System Requirements.  Infiltration systems may be designed to provide infiltration of the entire design rainfall volume required for a site or a series of successive systems may be utilized.  Infiltration may also be used to pretreat runoff prior to disposal in a wet detention ponds.  The following are general requirements.



See rule for list of items required.



		02H .1051 MDC FOR INFILTRATION SYSTEMS 



See rule for list of items required.





		(e)  Wet Detention Pond Requirements.  These practices may be used as a primary treatment device or as a secondary device following an infiltration system.  Wet detention ponds shall be designed for a specific pollutant removal.  Specific requirements for these systems are as follows:



See rule for list of items required.



		02H .1053 MDC FOR WET PONDS 



See rule for list of items required.





		(f)  Vegetative Filter Requirements.  Vegetative filters shall be used as a non‑structural method for providing additional infiltration, filtering of pollutants and minimizing stormwater impacts.  Requirements for these filters are as follows:



See rule for list of items required.



		02H .1059 MDC FOR LEVEL SPREADER-FILTER STRIPS 



See rule for list of items required.





		(g)  Curb Outlet Systems.  Projects that meet the low density provisions of Rules .1005 through .1007 of this Section may use curb and gutter with outlets to convey the stormwater to grassed swales or vegetated areas prior to the runoff discharging to vegetative filters or wetlands.  Requirements for these curb outlet systems are as follows:



See rule for list of items required.



		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS

(2)(d) CURB OUTLET SWALES.  Low density projects may use curb and gutter with outlets to convey stormwater to grassed swales or vegetated areas prior to the runoff discharging to vegetative filters or wetlands. Requirements for these curb outlet systems are as follows:



See rule for list of items required.





		(h)   Alternative Design Criteria.  In addition to the control measures outlined in Paragraphs (b), (d), (e), (f) and (g) of this Rule, stormwater management systems consisting of other control options or series of control options may be approved by the Director on a case‑by‑case basis.  This approval shall only be given in cases where the applicant can demonstrate that the Alternative Design Criteria shall provide equal or better stormwater control, equal or better protection of waters of the state, and result in no increased potential for nuisance conditions.  The criteria for approval shall be that the stormwater management system shall provide for 85 percent average annual removal of Total Suspended Solids and that the discharge rate from the system meets one of the following:

(1)	the discharge rate following the one‑inch design storm shall be such that the runoff volume draws down to the pre‑storm design stage within five days, but not less than two days; or

(2)	the post development discharge rate shall be no larger than predevelopment discharge rate for the one year 24 hour storm

		02H .1003 REQUIREMENTS THAT APPLY TO ALL SUBJECT PROJECTS (3)(g) (3)(g) FLEXIBILITY IN THE MDC FOR SCMs.  Applicants may propose designs for SCMs that do not meet all of the MDC to the Division through the standard permitting process pursuant to Rule .1042 of this Section or to another permitting authority.  The process for permitting SCMs that do not meet all of the MDC shall be as follows:

(i)  The applicant shall provide technical justification based on engineering calculations and the results of published research studies that the proposed design is equally or more protective of water quality and that it will function in perpetuity; and

     (ii)  The Division or other permitting authority shall approve these   

            requests on a case-by-case basis based on the technical merit of  

            the information provided.



		(i)   Operation and maintenance plans.  Prior to approval of the development by the Division an operation and maintenance plan or manual shall be provided by the developer for stormwater systems, indicating the operation and maintenance actions that shall be taken, specific quantitative criteria used for determining when those actions shall be taken, and who is responsible for those actions.  The plan must clearly indicate the steps that shall be taken and who shall be responsible for restoring a stormwater system to design specifications if a failure occurs and must include an acknowledgment by the responsible party.  Development must be maintained consistent with the requirements in these plans and the original plans and any modifications to these plans must be approved by the Division.

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES 

(10) OPERATION AND MAINTENANCE.  An operation and maintenance (O&M) plan shall be provided for every SCM.  An O&M plan shall cover all SCM components, including the perimeter of the device, inlet structure, pretreatment measures, main treatment area, outlet structure, vegetation, and discharge point. An O&M plan shall indicate the steps that shall be taken and who shall be responsible for restoring a stormwater system to design specification if a failure occurs and shall include an acknowledgment by the responsible party. O&M plans shall be signed and notarized



		(j)  System Design.  Stormwater systems must be designed by an individual who meets any North Carolina occupational licensing requirements for the type of system proposed.  

		02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES

(15)  LICENSED PROFESSIONAL.  SCMs shall be designed by an individual who meets the North Carolina occupational licensing requirements for the type of system proposed.  



		(j)  System Design.    Upon completion of construction, the designer for the type of stormwater system installed must certify that the system was inspected during construction, was constructed in substantial conformity with plans and specifications approved by the Division and complies with the requirements of this Section prior to issuance of the certificate of occupancy.

		02H .1042 STANDARD PERMITTING PROCESS 

(4)  FINAL SUBMITTAL REQUIREMENTS IF COMPLETED PROJECT COMPLIES WITH PERMITTED PLANS.  If the actual built-upon area is equal to or less than that shown on the permitted plans and the constructed SCM is in compliance with the approved plans, then within 30 calendar days of completion of the project, the applicant shall submit to the Division one hard copy and one electronic copy of the following:

[bookmark: _GoBack](a)  A completed and signed Designer’s Certification Form that states that the project was built as approved;

(b)  Unless already provided with the permit application, a copy of the recorded deed restrictions and protective covenants limited the built-upon area so that it does not exceed the capacity of the SCM(s) or the built-upon area thresholds; and

(c)  A copy of the recorded drainage easements.



(5)  IF PROJECT DOES NOT COMPLY WITH PERMITTED PLANS.  If the actual built-upon area exceeds that shown on the permitted plans, and if the constructed SCM is not in compliance with the approved plans, then within 30 calendar days of completion of the project, the applicant shall submit for a modified stormwater permit in accordance with the requirements of this Rule.  On a case-by-case basis, the Division may grant the applicant more time to submit the modification based on the size and complexity of the project.
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Subchapter 2H
SUBCHAPTER 2H ‑ PROCEDURES FOR PERMITS: APPROVALS


SECTION .0100 ‑ POINT SOURCE DISCHARGES TO THE SURFACE WATERS


15A NCAC 02H .0126
Stormwater Discharges


(a)  Stormwater discharges subject to NPDES permitting are addressed in this section, which incorporates, supplements and elaborates on the federal rules on stormwater NPDES discharges.  Other stormwater control requirements are addressed in Section 02H .1000 entitled "Stormwater Management", but may also be addressed in sections dedicated to particular water classifications or circumstances.


(b)  Facilities and Regulated Entities (REs), subject to NPDES permitting, shall be issued NPDES permits for stormwater discharges to surface waters, in accordance with this Rule, 15A NCAC 02H .0150 through 02H .0154, and United States Environmental Protection Agency (EPA) regulations 40 CFR 122.21, 122.26, and 122.28 through 122.37 which are hereby incorporated by reference including any subsequent amendments.  These federal regulations can be accessed on the world wide web at http://www.gpoaccess.gov/cfr/index.html.  State regulations can be accessed on the world wide web at http://www.ncoah.com/rules.


History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. November 1, 1986;


Amended Eff. August 3, 1992;


Temporary Amendment Eff. November 1, 2002;


Temporary Amendment returned to Agency by Rules Review Commission on January 22, 2004;


Amended Eff. July 3, 2012.


15A NCAC 02H .0150
DEFINITIONS


Federal definitions for NPDES discharges at 40 C.F.R. 122.2 and 122.26(b), are incorporated herein by reference.  State definitions for NPDES discharges are set out in G.S. 143-212 through G.S. 143-213 and 15A NCAC 02H .0103.  As used in the NPDES stormwater program, the following additional definitions apply:


(1)
The definitions set out in 15A NCAC 02H .1002 (Definitions).


(2)
"Division" means the Division of Water Quality in the Department.


(3)
"Planning jurisdiction" means the territorial jurisdiction within which a municipality exercises the powers authorized by Article 19 of Chapter 160A of the General Statutes, or a county may exercise the powers authorized by Article 18 of Chapter 153A of the General Statutes.


(4)
"Public entity" means the United States; the State; a city, village, township, county, school district, public college or university, or single-purpose governmental agency; or any other governing body that is created by federal or State law.


(5)
"Regulated entity" means any public entity that must obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management for its municipal separate storm sewer system (MS4).


(6)
"Sensitive receiving waters" means any of the following:


(a)
Waters that are classified as high quality, outstanding resource, shellfish, trout, or nutrient sensitive waters in accordance with Paragraphs (d) and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures).


(b)
Waters that are occupied by or designated as critical habitat for aquatic animal species that are listed as threatened or endangered by the United States Fish and Wildlife Service or the National Marine Fisheries Service under the provisions of the Endangered Species Act of 1973 (Pub. L. No. 93-205; 87 Stat. 884; 16 U.S.C. § 1531, et seq.), as amended.


(c)
Waters for which the designated use, as described by the classification system set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures), have been determined to be impaired in accordance with the requirements of subsection (d) of 33 U.S.C. §§ 1313.


(7)
"Significant contributor of pollutants" means a municipal separate storm sewer system (MS4) or a discharge that contributes to the pollutant loading of a water body or that destabilizes the physical structure of a water body such that the contribution to pollutant loading or the destabilization may reasonably be expected to adversely affect the quality and uses of the water body.  Uses of a water body shall be determined pursuant to 15A NCAC 02B .0211 through 15A NCAC 02B .0222 (Classifications and Water Quality Standards Applicable to Surface Waters and Wetlands of North Carolina) and 15A NCAC 02B .0300, et seq. (Assignment of Stream Classifications).


(8)
"Total maximum daily load (TMDL) implementation plan" means a written, quantitative plan and analysis for attaining and maintaining water quality standards in all seasons for a specific water body and pollutant.

History Note:
Authority G.S. 143-213; 143-214.1; 143-214.7; 143-215.3(a)(1);


Eff. July 3, 2012.

15A NCAC 02H .0151
Designation and Petition process


(a)  Designation of Regulated Entities.  A public entity that owns or operates a municipal separate storm sewer system (MS4) may be designated as a regulated entity through federal designation, through a State designation process, or under a total maximum daily load (TMDL) implementation plan as provided in this Paragraph.


(1)
Federal designation.  A public entity that owns or operates a municipal separate storm sewer system (MS4) may be designated as a regulated entity pursuant to 40 Code of Federal Regulations § 122.32.


(2)
State designation process.  The Commission shall designate a public entity that owns or operates a municipal separate storm sewer system (MS4) as a regulated entity as provided in Subparagraphs (2)(A) through (F) below:

(A)
Designation schedule.  The Commission shall implement the designation process in accordance with the schedule for review and revision of basinwide water quality management plans as provided in G.S. 143-215.8B(c).


(B)
Identification of candidate regulated entities.  The Commission shall identify a public entity as a candidate for designation as a regulated entity if the municipal separate storm sewer system (MS4) either:


(i)
Discharges stormwater that has the potential to adversely impact water quality. An adverse impact on water quality includes any activity that causes or contributes to a violation of water quality standards, including, but not limited to, any activity that impairs designated uses or that has a significant biological or habitat impact; or

(ii)
Serves a public entity that has not been designated pursuant to Item (1) of this Paragraph and that has either a population of more than 10,000 or more than 4,000 housing units and either a population density of 1,000 people per square mile or more or more than 400 housing units per square mile.


(C)
Notice and comment on candidacy.  The Commission shall notify each public entity identified as a candidate for designation as a regulated entity.  After notification of each public entity, the Commission shall publish a list of all public entities within a river basin that have been identified as candidates for designation.  The Commission shall accept public comment on the proposed designation of a public entity as a regulated entity for a period of not less than 30 days.


(D)
Designation of regulated entities.  After review of the public comment, the Commission shall make a determination on designation for each of the candidate public entities.  The Commission shall designate a candidate public entity that owns or operates a municipal separate storm sewer system (MS4) as a regulated public entity only if the Commission determines either that:


(i)
The public entity has an actual population growth rate that exceeds 1.3 times the State population growth rate for the previous 10 years;

(ii)
The public entity has a projected population growth rate that exceeds 1.3 times the projected State population growth rate for the next 10 years;

(iii)
The public entity has an actual population increase that exceeds 15 percent of its previous population for the previous two years;

(iv)
The municipal separate storm sewer system (MS4) discharges stormwater that adversely impacts water quality; or

(v)
The municipal separate storm sewer system (MS4) discharges stormwater that results in a significant contribution of pollutants to receiving waters, taking into account the effectiveness of other applicable water quality protection programs.  To determine the effectiveness of other applicable water quality protection programs, the Commission shall consider the water quality of the receiving waters and whether the waters support the uses set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures) and the specific classification of the waters set out in 15A NCAC 02B .0300, et seq. (Assignment of Stream Classifications).


(E)
Notice of designation.  The Commission shall provide written notice to each public entity of its designation determination.  For a public entity designated as a regulated entity, the notice shall state the basis for the designation and the date on which an application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management must be submitted to the Commission.


(F)
Application schedule.  A public entity that has been designated as a regulated entity pursuant to this subdivision must submit its application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management within 18 months of the date of notification.


(3)
Designation under a total maximum daily load (TMDL) implementation plan.  The Commission shall designate an owner or operator of a small municipal separate storm sewer system (MS4) as a regulated entity if the municipal separate storm sewer system (MS4) is specifically listed by name as a source of pollutants for urban stormwater in a total maximum daily load (TMDL) implementation plan developed in accordance with subsections (d) and (e) of 33 U.S.C. § 1313.  The Commission shall provide written notice to each public entity of its designation determination.  For a public entity designated as a regulated entity, the notice shall state the basis for the designation and the date on which an application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management must be submitted to the Commission.  A public entity that has been designated as a regulated entity pursuant to this Item must submit its application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management within 18 months of the date of notification.


(b)  Petition Process.  A petition may be submitted to the Commission to request that an owner or operator of a municipal separate storm sewer system (MS4) or a person who discharges stormwater be required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management as follows:


(1)
Connected discharge petition.  An owner or operator of a permitted municipal separate storm sewer system (MS4) may submit a petition to the Commission to request that a person who discharges into the permitted municipal separate storm sewer system (MS4) be required to obtain a separate Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management.  The Commission shall grant the petition and require the person to obtain a separate Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management if the petitioner shows that the person's discharge flows or will flow into the permitted municipal separate storm sewer system (MS4).


(2)
Adverse impact petition.  Any person may submit a petition to the Commission to request that an owner or operator of a municipal separate storm sewer system (MS4) or a person who discharges stormwater be required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management as follows:

(A)
Petition review.  The Commission shall grant the petition and require the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management if the petitioner shows any of the following:


(i)
The municipal separate storm sewer system (MS4) or the discharge discharges or has the potential to discharge stormwater that may cause or contribute to a water quality standard violation;

(ii)
The municipal separate storm sewer system (MS4) or the discharge provides a significant contribution of pollutants to receiving waters;

(iii)
The municipal separate storm sewer system (MS4) or the discharge is specifically listed by name as a source of pollutants for urban stormwater in a total maximum daily load (TMDL) implementation plan developed in accordance with subsections (d) and (e) of 33 U.S.C. § 1313.


(B)
Types of evidence for required showing.  Petitioners may make the required showing by providing to the Commission the following information:


(i)
Monitoring data that includes, at a minimum, representative sampling of the municipal separate storm sewer system (MS4) or discharge and information describing how the sampling is representative.  The petitioner must notify the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater of its intent to conduct monitoring activities prior to conducting those activities;

(ii)
Scientific or technical literature that supports the sampling methods;

(iii)
Study and technical information on land uses in the drainage area and the characteristics of stormwater runoff from these land uses;

(iv)
A map that delineates the drainage area of the petitioned entity; the location of sampling stations; the location of the stormwater outfalls in the adjacent area of the sampling locations; general features, including, but not limited to, surface waters, major roads, and political boundaries; and areas of concern regarding water quality;

(v)
For stormwater discharges to impaired waters, documentation that the receiving waters are impaired or degraded and monitoring data that demonstrates that the municipal separate storm sewer system (MS4) or discharge contributes pollutants for which the waters are impaired or degraded;

(vi)
For stormwater discharges to nonimpaired waters, monitoring data that demonstrates that the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater is a significant contributor of pollutants to the receiving waters.


(C)
Water quality protection program offset.  If the petitioner makes the required showing, the Commission shall review the effectiveness of any existing water quality protection programs that may offset the need to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management.  To determine the effectiveness of other applicable water quality protection programs, the Commission shall consider the water quality of the receiving waters and whether the waters support the uses set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures) and the specific classification of the waters set out in 15A NCAC 2B .0300, et seq. (Assignment of Stream Classifications).  The Commission may deny the petition if it finds that existing water quality protection programs are adequate to address stormwater impacts on sensitive receiving waters and to ensure compliance with a TMDL implementation plan.


(3)
Petition administration.  The Commission shall process petitions in the following manner:


(A)
The Commission shall only accept petitions submitted on Department forms.


(B)
A separate petition must be filed for each municipal separate storm sewer system (MS4) or discharge.


(C)
The Commission shall evaluate only complete petitions.  The Commission shall make a determination on the completeness of a petition within 90 days of receipt of the petition, or it shall be deemed complete.  If the Commission requests additional information, the petitioner may submit additional information; and the Commission will determine, within 90 days of receipt of the additional information, whether the information completes the petition.


(D)
The petitioner shall provide a copy of the petition and a copy of any subsequent additional information submitted to the Commission to the chief administrative officer of the municipal separate storm sewer system (MS4) or the person in control of the discharge within 48 hours of each submittal.


(E)
The Commission shall post all petitions on the Division Web site and maintain copies available for inspection at the Division's office.  The Commission shall accept and consider public comment for at least 30 days from the date of posting.


(F)
The Commission may hold a public hearing on a petition and shall hold a public hearing on a petition if it receives a written request for a public hearing within the public comment period, and the Commission determines that there is a significant public interest in holding a public hearing. The Commission's determination to hold a public hearing shall be made no less than 15 days after the close of the public comment period.  The Commission shall schedule the hearing to be held within 45 days of the close of the initial public comment period and shall accept and consider additional public comment through the date of the hearing.


(G)
An additional petition for the same municipal separate storm sewer system (MS4) or discharge received during the public comment period shall be considered as comment on the original petition.  An additional petition for the same municipal separate storm sewer system (MS4) or discharge received after the public comment period ends and before the final determination is made shall be considered incomplete and held pending a final determination on the original petition.


(i)
If the Commission determines that the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater is required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management, any petitions for that municipal separate storm sewer system (MS4) or discharge that were held shall be considered in the development of the Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management.


(ii)
If the Commission determines that the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater is not required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management, an additional petition for the municipal separate storm sewer system (MS4) or discharge must present new information or demonstrate that conditions have changed in order to be considered.  If new information is not provided, the petition shall be returned as substantially incomplete.


(H)
The Commission shall evaluate a petition within 180 days of the date on which it is determined to be complete.  If the Commission determines that the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater is required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management, the Commission shall notify the owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater within 30 days of the requirement to obtain the permit.  The owner or operator of the municipal separate storm sewer system (MS4) or the person who discharges stormwater must submit its application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management within 18 months of the date of notification.


(c)  Exemption.  A municipality with a population of less than 1,000, including a municipality designated as an urbanized area under the most recent federal decennial census, is not required to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management unless the municipality is shown to be contributing to an impairment of State waters, as determined under the requirements of 33 U.S.C. § 1313(d).


(d)  Waiver.  The Department may waive the Phase II National Pollutant Discharge Elimination System (NPDES) permit requirement pursuant to 40 Code of Federal Regulations §§ 122.32(d) or (e).

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. July 3, 2012.

15A NCAC 02H .0152
development in urbanizing areas


(a)  Development in Unincorporated Areas of Counties.

(1)
Development that cumulatively disturbs one acre or more of land located in the unincorporated area of a county shall comply with the standards set forth in Rule .0154 of this Section beginning 1 July 2007 if the development is located in:


(A)
An area that is designated as an urbanized area under the most recent federal decennial census.


(B)
The unincorporated area of a county outside of a municipality designated as an urbanized area under the most recent federal decennial census that extends:


(i)
One mile beyond the corporate limits of a municipality with a population of less than 10,000 individuals;

(ii)
Two miles beyond the corporate limits of a municipality with a population of 10,000 or more individuals but less than 25,000 individuals; and

(iii)
Three miles beyond the corporate limits of a municipality with a population of 25,000 or more individuals.


(C)
An area delineated pursuant to Item (2) of this Paragraph.


(D)
A county that contains an area that is designated as an urbanized area under the most recent federal decennial census in which the unduplicated sum of:  (i) the area that is designated as an urbanized area under the most recent federal decennial census; (ii) the area described in Subparagraph (1)(B) of this Paragraph; (iii) the area delineated pursuant to Item (2) of this Paragraph; (iv) the jurisdiction of a regulated entity designated pursuant to Rule .0151(a) of this Section; (v) the area that is regulated by a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management required pursuant to Rule .0151(b) of this Section; and (vi) areas in the county that are subject to any of the stormwater management programs administered by the Division equal or exceed 75 percent of the total geographic area of the county.  For purposes of this Paragraph, the stormwater programs administered by the Division are:


(i)
Water Supply Watershed I (WS‑I) – 15A NCAC 02B .0212;

(ii)
Water Supply Watershed II (WS‑II) – 15A NCAC 02B .0214;

(iii)
Water Supply Watershed III (WS‑III) – 15A NCAC 02B .0215;

(iv)
Water Supply Watershed IV (WS‑IV) – 15A NCAC 02B .0216;

(v)
High Quality Waters (HQW) – 15A NCAC 02H .1006;

(vi)
Outstanding Resource Waters (ORW) – 15A NCAC 02H .1007;

(vii)
The Coastal Stormwater Program – 15A NCAC 02H .1005;

(viii)
The Neuse River Basin Nutrient Sensitive Waters (NSW) Management Strategy – 15A NCAC 02B .0235;


(ix)
The Tar-Pamlico River Basin Nutrient Sensitive (NSW) Management Strategy – 15A NCAC 02B .0258;

(x)
The Randleman Lake Water Supply Watershed Nutrient Management Strategy – 15A NCAC 02B .0251; and

(xi)
Other Environmental Management Commission Nutrient Sensitive Waters (NSW) Classifications – 15A NCAC 02B .0223.

(E)
Subject to Subparagraph (4) of this Paragraph, a county that contains an area that is designated as an urbanized area under the 1990 or 2000 federal decennial census and that has an actual population growth rate that exceeded the State population growth rate for the period 1995 through 2004.


(2)
Delineation Process.  The Commission shall delineate regulated coverage areas as provided in Subparagraphs (2)(A) through (F) below:

(A)
Schedule.  The Commission shall implement the delineation process in accordance with the schedule for review and revision of basinwide water quality management plans as provided in G.S. 143-215.8B(c).


(B)
Potential candidate coverage areas.  A potential candidate coverage area is the unincorporated area of a county that is outside a municipality designated as a regulated entity pursuant to Rule .0151(a) of this Section that:


(i)
Extends one mile beyond the corporate limits of a municipality with a population of less than 10,000 individuals;

(ii)
Extends two miles beyond the corporate limits of a municipality with a population of 10,000 or more individuals but less than 25,000 individuals; and

(iii)
Extends three miles beyond the corporate limits of a municipality with a population of 25,000 or more individuals.


(C)
Identification of candidate coverage areas.  The Commission shall identify an area within a potential candidate coverage area described in Part (2)(B) of this Paragraph as a candidate coverage area if the discharge of stormwater within or from the unincorporated area has the potential to adversely impact water quality.  An adverse impact on water quality includes any activity that violates water quality standards, including, but not limited to, any activity that impairs designated uses or that has a significant biological or habitat impact.


(D)
Notice and comment on candidacy.  The Commission shall notify each public entity that is located in whole or in part in a candidate coverage area.  After notification of each public entity, the Commission shall publish a map of the unincorporated areas within the river basin that have been identified as candidates for delineation as regulated coverage areas.  The Commission shall accept public comment on the proposed delineation of a candidate coverage area as a regulated coverage area for a period of not less than 30 days.


(E)
Delineation of regulated coverage areas.  After review of public comment, the Commission shall delineate regulated coverage areas.  The Commission shall delineate a candidate coverage area as a regulated coverage area only if the Commission determines that the discharge of stormwater within or from the candidate coverage area either:


(i)
Adversely impacts water quality; or

(ii)
Results in a significant contribution of pollutants to sensitive receiving waters, taking into account the effectiveness of other applicable water quality protection programs. To determine the effectiveness of other applicable water quality protection programs, the Commission shall consider the water quality of the receiving waters and whether the waters support the uses set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures) and the specific classification of the waters set out in 15A NCAC 02B .0300, et seq. (Assignment of Stream Classifications).


(F)
Notice of delineation.  The Commission shall provide written notice to each public entity that is located in whole or in part in a candidate coverage area of its delineation determination. The notice shall state the basis for the determination.


(3)
Except as provided in this Paragraph and 15A NCAC 02H .1016(d), the Commission shall administer and enforce the standards for development in the regulated coverage areas.  To the extent authorized by law, where the development is located in a municipal planning jurisdiction, the municipality shall administer and enforce the standards.  A public entity may request that the Commission delegate administration and enforcement of the stormwater management program to the public entity as provided in 15A NCAC 02H .1016(d).

(4)
A county that contains an area that is designated as an urbanized area under the 1990 or 2000 federal decennial census and that has an actual population growth rate that exceeded the State population growth rate for the period 1995 through 2004 is not a county under Part (1)(E) of this Paragraph and is not a county that is subject under this section to the requirements for development in the unincorporated areas of the county when that actual population growth rate occurred in an area within the county that consists of less than five percent of the total land area of the county.

(b)  Development in Non-Phase II Incorporated Areas in Certain Counties.  Development that cumulatively disturbs one acre or more of land located in the incorporated areas of a county described in Subparagraphs (1)(D) and (E) of Paragraph (a), that are not designated as an urbanized area under the most recent federal decennial census, shall comply with the standards set forth in Rule .0151(a) of this Section of this act beginning 1 July 2007.  The Commission shall administer and enforce the standards for development unless the public entity requests that the Commission delegate administration and enforcement of the stormwater management program to the public entity as provided in 15A NCAC 02H .1016(d).

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1); S.L. 2011-220;


Eff. July 3, 2012;


Amended Eff. July 1, 2013.

15A NCAC 02H .0153
program implementation


(a)  Permit Standards.  To obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management, an applicant shall, to the extent authorized by law, develop, implement, and enforce a stormwater management plan approved by the Commission that satisfies the six minimum control measures required by 40 Code of Federal Regulations § 122.34(b).  The evaluation of the post-construction stormwater management measures required by 40 Code of Federal Regulations § 122.34(b)(5) shall be conducted as provided in Rule .0154(a) of this Section.  Regulated entities may propose using any existing State or local program that relates to the minimum measures to meet, either in whole or in part, the requirements of the minimum measures.


(b)  Implementation Schedule.  The requirements of this act shall be implemented as follows:


(1)
A regulated entity must apply within 18 months of notification by the Department that the regulated entity is subject to regulation pursuant to Rules .0151(a) and (b), and .0152 of this Section.


(2)
Public education and outreach minimum measures shall be implemented no later than 12 months from date of permit issuance.


(3)
A regulated entity must implement its post-construction program no later than 24 months from the date the permit is issued.


(4)
The Department shall include permit conditions that establish schedules for implementation of each minimum measure of the regulated entity's stormwater management program based on the submitted application so that the regulated entity fully implements its permitted program within five years from permit issuance.

(c)  Federal and State Projects.  The Commission shall have jurisdiction, to the exclusion of local governments, to issue a National Pollutant Discharge Elimination System (NPDES) permit for stormwater management to a federal or State agency that applies to all or part of the activities of the agency or that applies to the particular project.  If a federal or State agency does not hold a Phase I or Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management that applies to the particular project, then the project is subject to the stormwater management requirements of this Rule as implemented by the Commission or by a local government.  The provisions of G.S. 153A-347 and G.S. 160A-392 apply to the implementation of this Rule.


(d)  General Permit.  The Commission shall develop and issue a Phase II National Pollutant Discharge Elimination System (NPDES) general permit for stormwater management.  The general permit requirements for post-construction stormwater management measures required by 40 Code of Federal Regulations § 122.34(b)(5) shall require a permittee to meet the standards set out in Rule .0154(a) of this Section but shall not impose any requirement on the permittee that exceeds the standards set out in Rule .0154(a) of this Section.  After the Commission has issued a Phase II National Pollutant Discharge Elimination System (NPDES) general permit for stormwater management, a public entity that has applied for a permit may submit a notice of intent to be covered under the general permit to the Commission.  The Commission shall treat an application for a permit as an application for an individual permit unless the applicant submits a notice of intent to be covered under a general permit under this Paragraph.


(e)  The exclusions from the requirement to obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit set out in 40 Code of Federal Regulations § 122.3, including the exclusions for certain nonpoint source agricultural and silvicultural activities, apply to the provisions of this Rule.

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. July 3, 2012.

15A NCAC 02H .0154
post-construction practices

(a)  Requirements for Post-Construction Practices.

(1)
Permittees, delegated programs, and regulated entities must require stormwater controls for a project that disturbs one acre or more of land, including a project that disturbs less than one acre of land that is part of a larger common plan of development or sale.  Whether an activity or project that disturbs less than one acre of land is part of a larger common plan of development shall be determined in a manner consistent with the memorandum referenced as "Guidance Interpreting Phase 2 Stormwater Requirements" from the Director of the DWQ of the DENR to Interested Parties dated 24 July 2006. The stormwater controls shall be appropriate to the project's level of density as follows:


(A)
Low Density Option.  A project that is located within any of the coastal counties is a low density project if it meets the low density requirements of 15A NCAC 02H .1005.  A project that is not located within any of the coastal counties is a low density project if it contains no more than 24 percent built-upon area or no more than two dwelling units per acre.  Low density projects must use vegetated conveyances to the maximum extent practicable to transport stormwater runoff from the project.  On-site stormwater treatment devices such as infiltration areas, bioretention areas, and level spreaders may also be used as added controls for stormwater runoff.  A project with an overall density at or below the low density thresholds, but containing areas with a density greater than the overall project density, may be considered low density as long as the project meets or exceeds the requirements of this Subparagraph (1)(A) and locates the higher density development in upland areas and away from surface waters and drainageways to the maximum extent practicable.


(B)
High Density Option.  A project that is located within any of the coastal counties is a high density project if it meets the high density requirements of 15A NCAC 2H .1005.  A project that is not located within any of the coastal counties is a high density project if it contains more than 24 percent built-upon area or more than two dwelling units per acre.  High density projects must use structural stormwater management systems that will control and treat runoff from the first one inch of rain.  The structural stormwater management system must also meet the following design standards:


(i)
Draw down the treatment volume no faster than 48 hours, but no slower than 120 hours.


(ii)
Discharge the storage volume at a rate equal to or less than the predevelopment discharge rate for the one-year, 24-hour storm.


(iii)
Remove an 85 percent average annual amount of Total Suspended Solids.


(iv)
Meet the General Engineering Design Criteria set out in 15A NCAC 02H .1008(c).


(v)
Wet detention ponds designed in accordance with the requirements of Item (6) of this Paragraph may be used for projects draining to Class SA waters.


(2)
Permittees, delegated programs, and regulated entities must require built-upon areas to be located at least 30 feet landward of all perennial and intermittent surface waters.  For purposes of Paragraph (a), a surface water shall be present if the feature is shown on either the most recent version of the soil survey map prepared by the Natural Resources Conservation Service of the United States Department of Agriculture or the most recent version of the 1:24,000 scale (7.5 minute) quadrangle topographic maps prepared by the United States Geologic Survey (USGS).  Relief from this requirement may be allowed when surface waters are not present in accordance with the provisions of 15A NCAC 02B .0233(3)(a).  In addition, an exception to this requirement may be pursued in accordance with Paragraph (c) of this Rule.


(3)
Permittees, delegated programs, and regulated entities must implement or require a fecal coliform reduction program that controls, to the maximum extent practicable, the sources of fecal coliform. At a minimum, the program shall include the development and implementation of an oversight program to ensure proper operation and maintenance of on-site wastewater treatment systems for domestic wastewater.  For municipalities, this program may be coordinated with local county health departments.


(4)
Permittees, delegated programs, and regulated entities must impose or require recorded restrictions and protective covenants to be recorded on the property in the Office of the Register of Deeds in the county where the property is located prior to the issuance of a certificate of occupancy in order to ensure that development activities will maintain the project consistent with approved plans.


(5)
Permittees, delegated programs, and regulated entities must implement or require an operation and maintenance plan that ensures the adequate long-term operation of the structural best management practices (BMP) required by the program.  The operation and maintenance plan must require the owner of each structural BMP to submit a maintenance inspection report on each structural BMP annually to the local program.


(6)
For areas draining to Class SA waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that result in the highest degree of fecal coliform die-off and control to the maximum extent practicable sources of fecal coliform while still incorporating the stormwater controls required by the project's density level.


(B)
Implement a program to control the sources of fecal coliform to the maximum extent practicable, including a pet waste management component, which may be achieved by revising an existing litter ordinance, and an on-site domestic wastewater treatment systems component to ensure proper operation and maintenance of such systems, which may be coordinated with local county health departments.


(C)
Meet the requirements of 15A NCAC 2H .1005(a)(2).

(7)
For areas draining to Trout Waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that avoid a sustained increase in the receiving water temperature, while still incorporating the stormwater controls required for the project's density level.


(B)
Allow on-site stormwater treatment devices such as infiltration areas, bioretention areas, and level spreaders as added controls.


(8)
For areas draining to Nutrient Sensitive Waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that reduce nutrient loading, while still incorporating the stormwater controls required for the project's density level.  In areas where the Department has approved a Nutrient Sensitive Water Urban Stormwater Management Program, the provisions of that program fulfill the nutrient loading reduction requirement.  Nutrient Sensitive Water Urban Stormwater Management Program requirements are found in 15A NCAC 02B .0200.


(B)
Implement a nutrient application management program for both inorganic fertilizer and organic nutrients to reduce nutrients entering waters of the State.


(9)
For post-construction requirements, a program will be deemed compliant for the areas where it is implementing any of the following programs:


(A)
Water Supply Watershed I (WS‑I) – 15A NCAC 02B .0212;

(B)
Water Supply Watershed II (WS‑II) – 15A NCAC 02B .0214;

(C)
Water Supply Watershed III (WS‑III) – 15A NCAC 02B .0215;


(D)
Water Supply Watershed IV (WS‑IV) – 15A NCAC 02B .0216;

(E)
Freshwater High Quality Waters (HQW) – 15A NCAC 02H .1006;

(F)
Freshwater Outstanding Resource Waters (ORW) – 15A NCAC 02H .1007;

(G)
The Neuse River Basin Nutrient Sensitive Waters (NSW) Management Strategy – 15A NCAC 02B .0235;

(H)
The Tar-Pamlico River Basin Nutrient Sensitive (NSW) Management Strategy – 15A NCAC 02B .0258; or

(I)
The Randleman Lake Water Supply Watershed Nutrient Management Strategy – 15A NCAC 02B .0251.

(10)
In order to fulfill the post-construction minimum measure program requirement, a permittee, delegated program, or regulated entity may use the Department's model ordinance, design its own post-construction practices based on the Department's guidance on scientific and engineering standards for BMPs, incorporate the post-construction model practices described in this act, or develop its own comprehensive watershed plan that is determined by the Department to meet the post-construction stormwater management measure required by 40 Code of Federal Regulations § 122.34(b)(5).


(11)
Nothing in this Paragraph shall limit, expand, or alter the requirement that a discharge fully comply with all applicable State or federal water quality standards.

(b)  Exclusions from Post-Construction Practices.  The post-construction practices required by Paragraph (a) of this Rule shall not apply to any of the following:


(1)
Development in an area where the requirements of Paragraph (a) of this act are applicable that is conducted pursuant to one of the following authorizations, provided that the authorization was obtained prior to the effective date of the post-construction stormwater control requirements in the area and the authorization is valid, unexpired, unrevoked, and not otherwise terminated:


(A)
A building permit pursuant to G.S. 153A-357 or G.S. 160A-417;

(B)
A site-specific development plan as defined by G.S. 153A-344.1(b)(5) and G.S. 160A-385.1(b)(5);

(C)
A phased development plan approved pursuant to G.S. 153A-344.1 for a project located in the unincorporated area of a county that is subject to the requirements of Paragraph (a), if the Commission is responsible for implementation of the requirements of Paragraph (a) that shows:


(i)
For the initial or first phase of development, the type and intensity of use for a specific parcel or parcels, including at a minimum, the boundaries of the project and a subdivision plan that has been approved pursuant to G.S. 153A‑330 through G.S. 153A-335.

(ii)
For any subsequent phase of development, sufficient detail so that implementation of the requirements of Paragraph (a) to that phase of development would require a material change in that phase of the plan.


(D)
A vested right to the development under G.S. 153A-344(b), 153A-344.1, 160A-385(b), or 160A-385.1 issued by a local government that implements Paragraph (a); or

(E)
A vested right to the development pursuant to common law.


(2)
Redevelopment as defined in Rule .0150 of this Section.


(c)  Exceptions.  The Department or an appropriate local authority, pursuant to Article 18 of G.S. 153A or Article 19 of G.S. 160A, may grant exceptions from the 30-foot landward location of built-upon area requirement as well as the deed restrictions and protective covenants requirement as follows:


(1)
An exception may be granted if the application meets all of the following criteria:


(A)
Unnecessary hardships would result from strict application of the act;

(B)
The hardships result from conditions that are peculiar to the property, such as the location, size, or topography of the property;

(C)
The hardships did not result from actions taken by the petitioner; and

(D)
The requested exception is consistent with the spirit, purpose, and intent of this act; will protect water quality; will secure public safety and welfare; and will preserve substantial justice. Merely proving that the exception would permit a greater profit from the property shall not be considered adequate justification for an exception.


(2)
Notwithstanding Item (1) of this Paragraph, exceptions shall be granted in any of the following instances:


(A)
When there is a lack of practical alternatives for a road crossing, railroad crossing, bridge, airport facility, or utility crossing as long as it is located, designed, constructed, and maintained to minimize disturbance, provide maximum nutrient removal, protect against erosion and sedimentation, have the least adverse effects on aquatic life and habitat, and protect water quality to the maximum extent practicable through the use of BMPs.


(B)
When there is a lack of practical alternatives for a stormwater management facility; a stormwater management pond; or a utility, including, but not limited to, water, sewer, or gas construction and maintenance corridor, as long as it is located 15 feet landward of all perennial and intermittent surface waters and as long as it is located, designed, constructed, and maintained to minimize disturbance, provide maximum nutrient removal, protect against erosion and sedimentation, have the least adverse effects on aquatic life and habitat, and protect water quality to the maximum extent practicable through the use of BMPs.


(C)
A lack of practical alternatives may be shown by demonstrating that, considering the potential for a reduction in size, configuration, or density of the proposed activity and all alternative designs, the basic project purpose cannot be practically accomplished in a manner which would avoid or result in less adverse impact to surface waters.


(3)
Reasonable and appropriate conditions and safeguards may be imposed upon any exception granted.


(4)
Local authorities must document the exception procedure and submit an annual report to the Department on all exception proceedings.


(5)
Appeals of the Department's exception decisions must be filed with the Office of Administrative Hearings, under G.S. 150B-23.  Appeals of a local authority's exception decisions must be made to the appropriate Board of Adjustment or other appropriate local governing body, under G.S. 160A-388 or G.S. 153A-345.

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);

Eff. July 3, 2012.


SECTION .1000 ‑ STORMWATER MANAGEMENT


15A NCAC 02H .1001
STORMWATER MANAGEMENT POLICY


The rules in this Section set forth the requirements for application and issuance of permits for stormwater management systems in accordance with G.S. 143‑215.1(d) and 15A NCAC 2H .0200.  These requirements to control pollutants associated with stormwater runoff apply to development of land for residential, commercial, industrial, or institutional use but do not apply to land management activities associated with agriculture or silviculture unless specifically addressed in special supplemental classifications and management strategies adopted by the Commission.


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.3(a)(1);


Eff. January 1, 1988;


Amended Eff. September 1, 1995.


15A NCAC 02H .1002
DEFINITIONS


The definition of any word or phrase in this Section shall be the same as given in Article 21, Chapter 143 of the General Statutes of North Carolina, as amended.  Other words and phrases used in this Section are defined as follows:


(1)
"Built-upon Area" means impervious surface and partially impervious surface to the extent that the partially impervious surface does not allow water to infiltrate through the surface and into the subsoil.  "Built-upon area" does not include a slatted deck or the water area of a swimming pool.


(2)
"CAMA Major Development Permits" means those permits or revised permits required by the Coastal Resources Commission as set forth in 15A NCAC 07J Sections .0100 and .0200.


(3)
"Certificate of Stormwater Compliance" means the approval for activities that meet the requirements for coverage under a stormwater general permit for development activities that are regulated by this Section.


(4)
"Coastal Counties" are Beaufort, Bertie, Brunswick, Camden, Carteret, Chowan, Craven, Currituck, Dare, Gates, Hertford, Hyde, New Hanover, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Tyrrell, and Washington.


(5)
"Curb Outlet System" means curb and gutter installed in a development that meets the low density criteria set forth in Rule .1003(d)(1) of this Section with breaks in the curb or other outlets used to convey stormwater runoff to grassed swales or vegetated or natural areas and designed in accordance with Rule .1008(g) of this Section.


(6)
"Development" means any land disturbing activity that increases the amount of built-upon area or that otherwise decreases the infiltration of precipitation into the soil.


(7)
"Drainage Area or Watershed" means the entire area contributing surface runoff to a single point.


(8)
"Forebay" means a device located at the head of a wet detention pond to capture incoming sediment before it reaches the main portion of the pond.  The forebay is typically an excavated settling basin or a section separated by a low weir.


(9)
"General Permit" means a permit issued under G.S. 143-215.1(b)(3) and (4) authorizing a category of similar activities or discharges.


(10)
"Infiltration Systems" means stormwater control systems designed to allow runoff to pass or move (infiltrate/exfiltrate) into the soil.


(11)
"Notice of Intent" means a written notification to the Division that an activity or discharge is intended to be covered by a general permit and takes the place of the application used with individual permits.


(12)
"Off-site Stormwater Systems" means stormwater management systems that are located outside the boundaries of the specific project in question, but designed to control stormwater drainage from that project and other potential development sites.  These systems shall designate responsible parties for operation and maintenance and may be owned and operated as a duly licensed utility or by a local government.


(13)
"One-year, 24-hour storm" means a rainfall of an intensity expected to be equaled or exceeded, on average, once in 12 months and with a duration of 24 hours.


(14)
"On-site Stormwater Systems" means the systems necessary to control stormwater within an individual development project and located within the project boundaries.


(15)
"Permeable pavement" means paving material that absorbs water or allows water to infiltrate through the paving material.  Permeable pavement materials include porous concrete, permeable interlocking concrete pavers, concrete grid pavers, porous asphalt, and any other material with similar characteristics. 


(16)
"Redevelopment" means any land disturbing activity that does not result in a net increase in built-upon area and that provides greater or equal stormwater control than the previous development. Stormwater controls shall not be allowed where otherwise prohibited.


(17)
"Residential development activities" has the same meaning as in 15A NCAC 02B .0202(54).


(18)
"Seasonal High Water Table" means the highest level that groundwater, at atmospheric pressure, reaches in the soil in most years.  The seasonal high water table is usually detected by the mottling of the soil that results from mineral leaching.


(19)
"Sedimentation and Erosion Control Plan" means any plan, amended plan, or revision to an approved plan submitted to the Division of Energy, Mineral, and Land Resources or delegated authority in accordance with G.S. 113A-57.


(20)
"Stormwater" is defined in G.S. 143-213(16a).


(21)
"Stormwater Collection System" means any conduit, pipe, channel, curb, or gutter for the primary purpose of transporting (not treating) runoff.  A stormwater collection system does not include vegetated swales, swales stabilized with armoring, or alternative methods where natural topography or other physical constraints prevents the use of vegetated swales (subject to case-by-case review), curb outlet systems, or pipes used to carry drainage underneath built-upon surfaces that are associated with development controlled by the provisions of Rule .1003(d)(1) in this Section.


(22)
"10 Year Storm" means the surface runoff resulting from a rainfall of an intensity expected to be equaled or exceeded, on the average, once in 10 years, and of a duration that will produce the maximum peak rate of runoff, for the watershed of interest under average antecedent wetness conditions.


(23)
"Vegetative Buffer" means an area of natural or established vegetation directly adjacent to surface waters through which stormwater runoff flows in a diffuse manner to protect surface waters from degradation due to development activities.  The width of the buffer is measured horizontally from the normal pool elevation of impounded structures, from the bank of each side of streams or rivers, and from the mean high water line of tidal waters, perpendicular to the shoreline.


(24)
"Vegetative conveyance" means a permanent, designed waterway lined with vegetation that is used to convey stormwater runoff at a non-erosive velocity within or away from a developed area.


(25)
"Vegetative Filter" means an area of natural or planted vegetation through which stormwater runoff flows in a diffuse manner so that runoff does not become channelized and that provides for control of stormwater runoff through infiltration of runoff and filtering of pollutants.  The defined length of the filter shall be provided for in the direction of stormwater flow.


(26)
"Water Dependent Structures" means a structure for which the use requires access or proximity to or siting within surface waters to fulfill its basic purpose, such as boat ramps, boat houses, docks, and bulkheads. Ancillary facilities such as restaurants, outlets for boat supplies, parking lots, and boat storage areas are not water dependent uses.


(27)
"Wet Detention Pond" means a structure that provides for the storage and control of runoff and includes a designed and maintained permanent pool volume.


History Note:
Authority G.S. 143-213; 143-214.1; 143-214.7; 143-215.3(a)(1);


Eff. January 1, 1988;


Amended Eff. August 1, 2012 (see S.L. 2012-143, s.1.(f)); July 3, 2012; December 1, 1995; September 1, 1995;


Temporary Amendment Eff. March 28, 2014 [See S.L. 2014-120, s. 45]; 

Amended Eff. January 1, 2015.


15A NCAC 02H .1003
STORMWATER MANAGEMENT: COVERAGE: APPLICATION: FEES


(a)  The intent of the Commission is to achieve the water quality protection which low density development near sensitive waters provides.  To that end, the Director, by applying the standards in this Section shall cause development to comply with the antidegradation requirements specified in 15A NCAC 2B .0201 by protecting surface waters and highly productive aquatic resources from the adverse impacts of uncontrolled high density development or the potential failure of stormwater control measures.


(b)  To ensure the protection of surface waters of the State in accordance with G.S. 143‑214.7, a permit is required in accordance with the provisions of this Section for any development activities which require a CAMA major development permit or a Sedimentation/Erosion Control Plan and which meet any of the following criteria:


(1)
development activities located in the 20 coastal counties as defined in Rule .1002(4) of this Section;


(2)
development activities draining to Outstanding Resource Waters (ORW) as defined in 15A NCAC 2B .0225; or


(3)
development activities within one mile of and draining to High Quality Waters (HQW) as defined in 15A NCAC 2B .0101(e)(5).


Projects under a common plan of development shall be considered as a single project and shall require stormwater management in accordance with this Section.  Local governments with delegated Sedimenta​tion/Erosion Control Programs often implement more stringent standards in the form of lower thresholds for land area disturbed.  In these situations, the requirements of this Rule apply only to those projects that exceed the state's minimum area of disturbance as outlined in G.S. 113A‑57.  Specific permitting options, including general permits for some activities, are outlined in Paragraph (d) of this Rule.


(c)  Development activity with a CAMA major development permit or a Sedimentation/Erosion Control Plan approved prior to January 1, 1988 are not required to meet the provisions of these Rules unless changes are made to the project which require modifications to these approvals after January 1, 1988.


(d)  Projects subject to the permitting requirements of this Section may be permitted under the following stormwater management options:


(1)
Low Density Projects:  Projects permitted as low density projects must be designed to meet and maintain the applicable low density requirements specified in Rules .1005 through .1007 of this Section.  The Division shall review project plans and assure that density levels meet the applicable low density requirements.  The permit shall require recorded deed restrictions and protective covenants to ensure development activities maintain the development consistent with the plans and specifications approved by the Division.


(2)
High Density Projects:  Projects permitted as high density projects must be designed to meet the applicable high density requirements specified in Rules .1005 through .1007 of this Section with stormwater control measures designed, operated and maintained in accordance with the provisions of this Section.  The permit shall require recorded deed restrictions and protective covenants to ensure development activities maintain the development consistent with the plans and specifications approved by the Division.  Stormwater control measures and operation and maintenance plans developed in accordance with Rule .1008 of this Section must be approved by the Division.  In addition, NPDES permits for stormwater point sources may be required according to the provisions of 15A NCAC 2H .0126.


(3)
Other Projects:  Development may also be permitted on a case‑by‑case basis if the project:


(A)
controls runoff through an off‑site stormwater system meeting provisions of this Section;


(B)
is redevelopment which meets the requirements of this Section to the maximum extent practicable;


(C)
otherwise meets the provisions of this Section and has water dependent structures, public roads and public bridges which minimize built‑upon surfaces, divert stormwater away from surface waters as much as possible and employ other best management practices to minimize water quality impacts.


(4)
Director's Certification:  Projects may be approved on a case‑by‑case basis if the project is certified by the Director that the site is situated such that water quality standards and uses are not threatened and the developer demonstrates that:


(A)
the development plans and specifications indicate stormwater control measures which shall be installed in lieu of the requirements of this Rule; or


(B)
the development is located such a distance from surface waters that impacts from pollutants present in stormwater from the site shall be effectively mitigated.


(5)
General Permits:  Projects may apply for permit coverage under general permits for specific types of activities.  The Division shall develop general permits for these activities in accordance with Rule .1013 of this Section.  General Permit coverage shall be available to activities including, but not limited to:


(A)
construction of bulkheads and boat ramps;


(B)
installation of sewer lines with no proposed built‑upon areas;


(C)
construction of an individual single family residence; and


(D)
other activities that, in the opinion of the Director, meet the criteria in Rule .1013 of this Section.


Development designed to meet the requirements in Subparagraphs (d)(1) and (d)(3) of this Paragraph must demonstrate that no areas within the project site are of such high density that stormwater runoff threatens water quality.


(e)  Applications:  Any person with development activity meeting the criteria of Paragraph (b) of this Rule shall apply for permit coverage through the Division.  Previously issued Stormwater Certifications (issued in accordance with stormwater management rules effective prior to September 1, 1995) revoked due to certification violations must apply for permit coverage.  Stormwater management permit applications, project plans, supporting information and processing fees shall be submitted to the appropriate Division of Environmental Management regional office.  A processing fee, as described in Paragraph (f) of this Rule, must be submitted with each application.  Processing fees submitted in the form of a check or money order shall be made payable to N.C. Department of Environment, Health, and Natural Resources.  Applications which are incomplete or not accompanied by the processing fee may be returned.  Permit applications shall be signed as follows:


(1)
in the case of corporations, by a principal executive officer of at least the level of vice‑president, or his authorized representative;


(2)
in the case of a partnership, by a general partner and in the case of a limited partnership, by a general partner;


(3)
in the case of a sole proprietorship, by the proprietor;


(4)
in the case of a municipal, state or other public entity by either a principal executive officer, ranking official or other duly authorized employee.


The signature of the consulting engineer or other agent shall be accepted on the application only if accompanied by a letter of authorization.


(f)  Permit Fees:


(1)
For every application for a new or revised permit under this Section, a nonrefundable application processing fee in the amount stated in Subparagraph (f)(2) of this Paragraph shall be submitted at the time of application.


(A)
Each permit application is incomplete until the application processing fee is received;


(B)
No processing fee shall be charged for modifications of permits when initiated by the Director;


(C)
A processing fee of forty dollars ($40.00) shall be charged for name changes;


(D)
No processing fee shall be required for name changes associated with the initial transfer of property from the developer to property owner or responsible party.  Any subsequent changes in ownership shall be subject to the name change processing fee in Part (C) of this Paragraph.


(2)
Schedule of Fees


Permit Application Processing Fee


		New

		Timely



		Applications/

		Renewals



		Modifications/

		Without



		Rate Renewal

		Modifications





		Low Density

		$225

		N/A



		High Density

		385

		225



		Other

		225

		N/A



		Director's Certification

		350

		N/A



		General Permits

		50

		N/A





(g)  Supporting Documents and Information.  This Paragraph outlines those supporting documents and information that must be submitted with stormwater applications.  Additional information may also be applicable or required.  The applicant shall attempt to submit all necessary information to describe the site, development and stormwater management practices proposed.  The following documents and information shall be submitted with stormwater applications:


(1)
two sets of detailed plans and specifications for the project;


(2)
plans and specifications must be dated and sealed as outlined in Rule .1008(j) of this Section and show the revision number and date;


(3)
general location map showing orientation of the project with relation to at least two references (numbered roads, named streams/rivers, etc.) and showing the receiving water (a USGS map preferable);


(4)
topographic map(s) of the project area showing original and proposed contours and drainage patterns;


(5)
delineation of relevant boundaries including drainage areas, seasonal high water table, wetlands, property/project boundaries and drainage easements;


(6)
existing and proposed built‑upon area including roads, parking areas, buildings, etc.;


(7)
technical information showing all final numbers, calculations, assumptions, drawing and procedures associated with the stormwater management measures including but not limited to:  built‑upon area, runoff coefficients, runoff volume, runoff depth, flow routing, inlet and outlet configuration (where applicable), other applicable information as specified;


(8)
operation and maintenance plan signed by responsible party;


(9)
recorded deed restriction and protective covenants.  As an alternative proposed deed restriction and protective covenants and a signed agreement to provide final recorded articles shall be accepted when final documents are not available at the time of submittal.


(h)  Permit Issuance and Compliance:  Stormwater management permits shall be issued in a manner consistent with the following:


(1)
Stormwater management permits issued for low density projects shall not require permit renewal.


(2)
Stormwater management permits issued for projects that require the construction of engineered stormwater control measures shall be issued for a period of time not to exceed 10 years.  Applications for permit renewals shall be submitted 180 days prior to the expiration of a permit and must be accompanied by the processing fee described in Paragraph (f) of this Rule.


(3)
Stormwater management permits shall be issued to the developer or owner and shall cover the entire master plan of the project ("stormwater master plan permit").  The master plan permit shall include specifications for stormwater management measures associated with each individual lot or property within the project.


(4)
Any individual or entity found to be in noncompliance with the provisions of a stormwater management permit or the requirements of this Section is subject to enforcement procedures as set forth in G.S. 143, Article 21.


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.1(d); 143‑215.3(a)(1);


Eff. January 1, 1988;


Amended Eff. December 1, 1995; September 1, 1995.


15A NCAC 02H .1004
STATEWIDE STORMWATER GUIDELINES


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.3(a)(1); 143‑215.8A;


Eff. January 1, 1988;


Repealed Eff. September 1, 1995.


15A NCAC 02H .1005
STORMWATER REQUIREMENTS: COASTAL COUNTIES 


(a)  Requirements for Certain Nonresidential and Residential Development in the Coastal Counties. All nonresidential development activities that occur within the Coastal Counties that will add more than 10,000 square feet of built upon area or that require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118 and all residential development activities within the Coastal Counties that require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118 shall manage stormwater runoff as provided in Items (1), (2), and (3) below.  A development activity or project requires a Sedimentation and Erosion Control Plan if the activity or project disturbs one acre or more of land, including an activity or project that disturbs less than one acre of land that is part of a larger common plan of development.  Whether an activity or project that disturbs less than one acre of land is part of a larger common plan of development shall be determined in a manner consistent with the memorandum referenced as "Guidance Interpreting Phase 2 Stormwater Requirements" from the Director of the DWQ of the DENR to Interested Parties dated 24 July 2006.


(1)
Development Near Outstanding Resource Waters (ORW). Development activities within the Coastal Counties and located within 575 feet of the mean high waterline of areas designated by the Commission as Outstanding Resource Waters (ORW) shall meet the requirements of Rule .1007 of the Section and shall be permitted as follows:


(A)
Low Density Option. Development shall be permitted pursuant to Rule .1003(d)(1) of this Section if the development meets all of the following requirements:


(i)
The development has a built upon area of 12 percent or less. A development project with an overall density at or below the low density threshold, but containing areas with a density greater than the overall project density, shall be considered low density as long as the project meets or exceeds the requirements for low density development and locates the higher density development in upland areas and away from surface waters and drainageways to the maximum extent practicable.


(ii)
Stormwater runoff from the development is transported primarily by vegetated conveyances.  The conveyance system shall not include a stormwater collection system as defined in Rule .1002 of this Section. 


(iii)
The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.


(B)
High Density Option. Development shall be permitted pursuant to Rule .1003(d)(2) of this Section if the development meets all of the following requirements:


(i)
The development has a built upon area of greater than 12 percent.


(ii)
The development has no direct outlet channels or pipes to Class SA waters unless permitted in accordance with 15A NCAC 02H .0126. 


(iii)
The development utilizes control systems that are any combination of infiltration systems, bioretention systems, constructed stormwater wetlands, sand filters, rain barrels, cisterns, rain gardens or alternative low impact development (LID) stormwater management systems designed in accordance with Rule .1008 of this Section to control and treat the greater of, runoff from all surfaces generated by one and one‑half inches of rainfall, or the difference in the stormwater runoff from all surfaces from the predevelopment and postdevelopment conditions for a one‑year, 24‑hour storm. Wet detention ponds may be used as a stormwater control system to meet the requirements of this Subparagraph (1)(B)(iii), provided that the stormwater control system fully complies with the requirements of Subparagraph (1)(B). If a wet detention pond is used within one‑half mile of Class SA waters, installation of a stormwater best management practice in series with the wet detention pond shall be required to treat the discharge from the wet detention pond. Alternatives as described in Rule .1008(h) of this Section may also be approved if they meet the requirements of Subparagraph (1)(B).


(iv)
Stormwater runoff from the development that is in excess of the design volume must flow overland through a vegetative filter designed in accordance with Rule .1008 of this Section with a minimum length of 50 feet measured from mean high water of Class SA waters.


(v)
The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.


(C)
Stormwater Discharges Prohibited. All development activities, including both low and high density projects, shall prohibit new points of stormwater discharge to Class SA waters or an increase in the volume of stormwater flow through conveyances or increase in capacity of conveyances of existing stormwater conveyance systems that drain to Class SA waters. Any modification or redesign of a stormwater conveyance system within the contributing drainage basin must not increase the net amount or rate of stormwater discharge through existing outfalls to Class SA waters. The following shall not be considered a direct point of stormwater discharge:


(i)
Infiltration of the stormwater runoff from the design storm as described in Subparagraph (1)(B)(iii).


(ii)
Diffuse flow of stormwater at a non‑erosive velocity to a vegetated buffer or other natural area, that is capable of providing effective infiltration of the runoff from the design storm as described in Subparagraph (1)(B)(iii). Notwithstanding the other requirements of this Rule, the infiltration mandated in this Subparagraph (1)(C)(ii) does not require a minimum separation from the seasonal high-water table.


(iii)
The discharge from a wet detention pond that is treated by a secondary stormwater best management practice, provided that both the wet detention pond and the secondary stormwater best management practice meet the requirements of Subparagraph (1)(C).


(D)
Limitation on the Density of Development.  Development shall be limited to a built upon area of 25 percent or less.


(2)
Development Near Class SA Waters. Development activities within one‑half mile of and draining to those waters classified by the Commission as Class SA waters or within one‑half mile of waters classified by the Commission as Class SA waters and draining to unnamed freshwater tributaries to Class SA waters shall meet the requirements of Subparagraphs (1)(A), (B), and (C). The extent of Class SA waters is limited to those waters that are determined to be at least an intermittent stream based on a site stream determination made in accordance with the procedures that are delineated in the Division's "Identification Methods for the Origin of Intermittent and Perennial Streams" prepared pursuant to Session Law 2001‑404.


(3)
Other Coastal Development. Development activities within the Coastal Counties except those areas described in Subparagraphs (1) and (2) of this Paragraph shall meet all of the following requirements:


(A)
Low-Density Option.  Development shall be permitted pursuant to Rule .1003(d)(1) of this Section if the development meets all of the following requirements:


(i)
The development has a built upon area of 24 percent or less. A development project with an overall density at or below the low-density threshold, but containing areas with a density greater than the overall project density, shall be considered low density as long as the project meets or exceeds the requirements for low-density development and locates the higher density in upland areas and away from surface waters and drainageways to the maximum extent practicable.


(ii)
Stormwater runoff from the development is transported primarily by vegetated conveyances. The conveyance system shall not include a stormwater collection system as defined in Rule .1002 of this Section. 


(iii)
The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.


(B)
High-Density Option. Higher density developments shall be permitted pursuant to Rule .1003(d)(2) of this Section if the development meets all of the following requirements:


(i)
The development has a built upon area of greater than 24 percent.


(ii)
The development uses control systems that are any combination of infiltration systems, wet detention ponds, bioretention systems, constructed stormwater wetlands, sand filters, rain barrels, cisterns, rain gardens or alternative stormwater management systems designed in accordance with Rule .1008 of this Section.


(iii)
Control systems must be designed to store, control, and treat the stormwater runoff from all surfaces generated by one and one‑half inch of rainfall.


(iv)
The development contains a vegetative buffer in accordance with Paragraph (e) of this Rule.


(b)  Requirements for Limited Residential Development in Coastal Counties. For residential development activities within the 20 Coastal Counties that are located within one‑half mile and draining to Class SA waters, that have a built upon area greater than 12 percent, that will add more than 10,000 square feet of built upon area, and that does not require a Sedimentation and Erosion Control Plan, pursuant to G.S. 113A‑57 or a CAMA Major Development Permit, pursuant to G.S. 113A‑118, a one‑time, nonrenewable stormwater management permit shall be obtained. The permit shall require recorded restrictions or protective covenants to be recorded on the property in the Office of the Register of Deeds in the county where the property is located prior to the issuance of a certificate of occupancy in order to ensure that the plans and specifications approved in the permit are maintained.  Under this permit, stormwater runoff shall be managed using any one or combination of the following practices:


(1)
Install rain cisterns or rain barrels designed to collect all rooftop runoff from the first one and one‑half inches of rain. Rain barrels and cisterns shall be installed in such a manner as to facilitate the reuse of the collected rain water on site and shall be installed in such a manner that any overflow from these devices is directed to a vegetated area in a diffuse flow. Construct all uncovered driveways, uncovered parking areas, uncovered walkways, and uncovered patios out of permeable pavement or other pervious materials.


(2)
Direct rooftop runoff from the first one and one‑half inches of rain to an appropriately sized and designed rain garden. Construct all uncovered driveways, uncovered parking areas, uncovered walkways, and uncovered patios out of permeable pavement or other pervious materials.


(3)
Install any other stormwater best management practice that meets the requirements of Rule .1008 of this Section to control and treat the stormwater runoff from all built upon areas of the site from the first one and one‑half inches of rain.


(c)  Requirements for Structural Stormwater Controls. Structural stormwater controls required under this Rule shall meet all of the following requirements:


(1)
Remove an 85 percent average annual amount of Total Suspended Solids.


(2)
For detention ponds, draw down the treatment volume no faster than 48 hours, but no slower than 120 hours.


(3)
Discharge the storage volume at a rate equal to or less than the predevelopment discharge rate for the one‑year, 24‑hour storm.


(4)
Meet the General Engineering Design Criteria set forth in Rule .1008(c) of this Section.


(5)
For structural stormwater controls that require separation from the seasonal high water table, a minimum separation of two feet is required. Where a separation of two feet from the seasonal high water table is not practicable, the Division may grant relief from the separation requirement pursuant to the Alternative Design Criteria set out in Rule .1008(h) of this Section. No minimum separation from the seasonal high water table is required for a secondary stormwater best management practice that is used in a series with another stormwater best management practice.


(d)  Wetlands. Developments regulated by this Rule that have wetlands inside of, or adjacent to, the development must meet the following requirements:


(1)
Areas defined as Coastal Wetlands under 15A NCAC 07H .0205, as measured landward from the normal high waterline, shall not be included in the overall project area to calculate impervious surface density. Wetlands that are not regulated as coastal wetlands pursuant to 15A NCAC 07H .0205 and that are located landward of the normal high waterline may be included in the overall project area to calculate impervious surface density.


(2)
Stormwater runoff from built upon areas that is directed to flow through any wetlands shall flow into and through these wetlands at a non‑erosive velocity.


(e)  Vegetative Buffer. Developments permitted under Paragraph (a) shall contain a 50 foot wide vegetative buffer, as defined in Rule .1002(22) of this Section, for new development activities and a 30 foot wide vegetative buffer for redevelopment activities. The width of a buffer is measured horizontally from the normal pool elevation of impounded structures, from the bank of each side of streams or rivers, and from the mean high waterline of tidal waters, perpendicular to the shoreline.  The vegetative buffer may be cleared or graded, but must be planted with and maintained in grass or any other vegetative or plant material.  Furthermore, stormwater control best management practices (BMPs), or stormwater control structures, with the exception of wet detention ponds, may be located within this vegetative buffer. The Division may, on a case-by-case basis, grant a minor variance from the vegetative buffer requirements of this section pursuant to the procedures set out in 15A NCAC 02B .0233(9)(b). Vegetative buffers and filters required by this section and any other buffers or filters required by State water quality or coastal management rules or local government requirements may be met concurrently and may contain, in whole or in part, coastal, isolated, or 404 jurisdictional wetlands that are located landward of the normal waterline.


(f)  Exemptions From Vegetative Buffer Requirements. The following activities are exempt from the vegetative buffer requirements of Paragraph (e) of this Rule:


(1)
Development in urban waterfronts that meets the requirements of 15A NCAC 07H .0209(g),


(2)
Development in a new urban waterfront area that meets the requirements of S.L. 2004‑117,


(3)
Those activities listed in 15A NCAC 07H .0209(d)(10)(A) through 15A NCAC 07H .0209(d)(10)(H),


(4)
Development of upland marinas that have received or are required to secure a CAMA Major Development Permit.


(g)  Compliance with Other Rules. In addition to the requirements specified in this section, activities regulated under this section must also comply with any requirements of any other applicable law or rule.


(h)  Exclusions. The requirements of this Rule shall not apply to any of the following:


(1)
Activities of the North Carolina Department of Transportation that are regulated in accordance with the provisions of the Department's National Pollutant Discharge Elimination System (NPDES) Stormwater Permit.


(2)
Development activities that are conducted pursuant to and consistent with one of the following authorizations, or any timely renewal thereof, shall be regulated by those provisions and requirements of this Rule that were effective at the time of the original issuance of the following authorizations:


(A)
State Stormwater Permit issued under the provisions of this Rule.


(B)
Stormwater Certification issued pursuant to Rule .1000 of this Section prior to 1 December 1995.


(C)
A CAMA Major Development Permit.


(D)
401 Certification that contains an approved Stormwater Management Plan. 


(E)
A building permit pursuant to G.S. 153A‑357 or G.S. 160A‑417.


(F)
A site‑specific development plan as defined by G.S. 153A‑344.1(b)(5) and G.S. 160A‑385.1(b)(5).


(G)
A phased development plan approved pursuant to G.S. 153A‑344.1 or G.S. 160A‑385.1 that shows:


(i)
For the initial or first phase of development, the type and intensity of use for a specific parcel or parcels, including at a minimum, the boundaries of the project and a subdivision plan that has been approved pursuant to G.S. 153A‑330 through G.S. 153A‑335 or G.S. 160A‑371 through G.S. 160A‑376.


(ii)
For any subsequent phase of development, sufficient detail so that implementation of the requirements of this section to that phase of development would require a material change in that phase of the plan.


(H)
A vested right to the development pursuant to common law.


(3)
Redevelopment activities that result in no net increase in built upon area and provide stormwater control equal to the previous development.


(4)
Development activities for which a complete Stormwater Permit Application has been accepted by the Division prior to October 1, 2008, shall be regulated by the provisions and requirements of this Rule that were effective at the time that this application was accepted as complete by the Division. For purposes of this Rule, a Stormwater Permit Application is deemed accepted as complete by the Division when the application is assigned a permit number in the Division's Basinwide Information Management System.


(5)
Development activities for which only a minor modification of a State Stormwater Permit is required shall be regulated by the provisions and requirements of this Rule that were effective at the time of the original issuance of the State Stormwater Permit. For purposes of this Rule, a minor modification of a State Stormwater Permit is defined as a modification that does not increase the net area of built upon area within the project site or does not increase the overall size of the stormwater controls that have been previously approved for that development activity.


(6)
Municipalities designated as a National Pollutant Discharge Elimination System (NPDES) Phase 2 municipality located within the 20 Coastal Counties until such time as the NPDES Phase 2 Stormwater Permit expires and is subject to renewal. Upon renewal of the NPDES Phase 2 Stormwater Permits for municipalities located within the 20 Coastal Counties, the Department shall review the permits to determine whether the permits should be amended to include the provisions of this Rule.

History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995;


This Rule is superseded by S.L. 2008-211 Eff. October 1, 2008;


Amended Eff. March 1, 2013; July 3, 2012.

15A NCAC 02H .1006
STORMWATER REQUIREMENTS: HIGH QUALITY WATERS


All development activities which require a stormwater management permit under Rule .1003 of this Section and are within one mile of and draining to waters classified as High Quality Waters (HQW) shall manage stormwater runoff in accordance with the provisions outlined in this Rule.  More stringent stormwater management measures may be required on a case‑by‑case basis where it is determined that additional measures are required to protect water quality and maintain existing and anticipated uses of these waters.


(1)
All waters classified as WS‑I or WS‑II (15A NCAC 2B .0212 and .0214) and all waters located in the coastal counties (Rule .1005 of this Section) are excluded from the requirements of this Rule since they already have requirements for stormwater management.


(2)
Low Density Option:  Development shall be permitted pursuant to Rule .1003(c)(1) of this Section if the development has:


(a)
built‑upon area of 12 percent or less or proposes single family residential development on lots of one acre or greater;


(b)
stormwater runoff transported primarily by vegetated conveyances; conveyance system shall not include a discrete stormwater collection system as defined in Rule .1002 of this Section;


(c)
a 30 foot wide vegetative buffer.


(3)
High Density Option:  Higher density developments shall be permitted pursuant to Rule .1003(c)(2) of this Section if stormwater control systems meet the following criteria:


(a)
control systems must be wet detention ponds or alternative stormwater management systems designed in accordance with Rule .1008 of this Section;


(b)
control systems must be designed to control runoff from all surfaces generated by one inch of rainfall.


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995;


Amended Eff. December 1, 1995.


15A NCAC 02H .1007
STORMWATER REQUIREMENTS: OUTSTANDING RESOURCE WATERS


All development activities which require a stormwater management permit under Rule .1003 of this Section and which drain to waters classified as Outstanding Resource Waters (ORW) shall manage stormwater runoff in accordance with the provisions of this Rule.  Water quality conditions shall clearly maintain and protect the outstanding resource values of waters classified as Outstanding Resource Waters (ORW).  Stormwater management strategies to protect resource values of waters classified as ORW shall be developed on a site specific basis during the proceedings to classify these waters as ORW.  The requirements of this Rule serve as the minimum conditions that must be met by development activities.  More stringent stormwater management measures may be required on a case‑by‑case basis where it is determined that additional measures are required to protect water quality and maintain existing and anticipated uses of these waters.


(1)
Freshwater ORWs:  Development activities which require a stormwater management permit under Rule .1003 of this Section and which drain to freshwaters classified as ORW shall manage stormwater runoff as follows:


(a)
Low Density Option:  Development shall be permitted pursuant to Rule .1003(d)(1) of this Section if the development has:


(i)
built‑upon area of 12 percent or less or proposes single family residential development on lots of one acre or greater;


(ii)
stormwater runoff transported primarily by vegetated conveyances; conveyance system shall not include a discrete stormwater collection system as defined in Rule .1002 of this Section; and


(iii)
a 30 foot wide vegetative buffer.


(b)
High Density Option:  Higher density developments shall be permitted pursuant to Rule .1003(d)(2) of this Section if stormwater control systems meet the following criteria:


(i)
control systems must be wet detention ponds or alternative stormwater management systems designed in accordance with Rule .1008 of this Section; and


(ii)
control systems must be designed to control runoff from all surfaces generated by one inch of rainfall.


(2)
Saltwater ORWs:  Development activities which require a stormwater management permit under Rule .1003 of this Section and which drain to saltwaters classified as ORW shall manage stormwater runoff as follows:


(a)
Within 575 feet of the mean high water line of designated ORW areas, development activities shall comply with the low density option as specified in Rule .1005(2)(a) of this Section.


(b)
Projects draining to saltwaters classified as ORW that impact the Areas of Environmental Concern (AEC), determined pursuant to G.S. 113A‑113, shall delineate the ORW AEC on the project plans and conform to low density requirements as specified in Rule .1005(2)(a) of this Section within the ORW AEC.


(c)
After the Commission has received a request to classify Class SA waters as ORW and given permission to the Director to schedule a public hearing to consider reclassification and until such time as specific stormwater design criteria become effective, only development which meets the requirements of Rule .1003(d)(3)(A), (B) and (C) and Rule .1005(2)(a) of this Section shall be approved within 575 feet of the mean high water line of these waters.


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1008
DESIGN OF STORMWATER MANAGEMENT MEASURES


(a)  Structural Stormwater Control Options.  Stormwater control measures which may be approved pursuant to this Rule and which shall not be considered innovative include:


(1)
Stormwater infiltration systems including infiltration basins/ponds, swales, and vegetative filters;


(2)
Wet detention ponds; and


(3)
Devices approved in accordance with Paragraph (h) of this Rule.


All stormwater management structures are subject to the requirements of Paragraph (c) of this Rule.


(b)  Innovative Systems.  Innovative measures for controlling stormwater which are not well established through actual experience may be approved on a demonstration basis under the following conditions:


(1)
There is a reasonable expectation that the control measures will be successful;


(2)
The projects are not located near High Quality Waters (HQW);


(3)
Monitoring requirements are included to verify the performance of the control measures; and


(4)
Alternatives are available if the control measures fail and shall be required when the Director determines that the system has failed.


(c)  General Engineering Design Criteria For All Projects.


(1)
The size of the system must take into account the runoff at the ultimate built‑out potential from all surfaces draining to the system, including any off‑site drainage.  The storage volume of the system shall be calculated to provide for the most conservative protection using runoff calculation methods described on pages A.1 and A.2 in "Controlling Urban Runoff:  A Practical Manual For Planning And Designing Urban BMPs" which is hereby incorporated by reference not including amendments.  This document is available through the Metropolitan Washington (D.C.) Council of Governments at a cost of forty dollars ($40.00).  This method is also described in the Division's document "An Overview of Wet Detention Basin Design."  Other engineering methods may be approved if these methods are shown to provide for equivalent protection;


(2)
All side slopes being stabilized with vegetative cover shall be no steeper than 3:1 (horizontal to vertical);


(3)
All stormwater management structures shall be located in recorded drainage easements for the purposes of operation and maintenance and shall have recorded access easements to the nearest public right‑of‑way.  These easements shall be granted in favor of the party responsible for operating and maintaining the stormwater management structures;


(4)
Vegetative filters designed in accordance with Paragraph (f) of this Rule are required from the overflow of all infiltration systems and discharge of all stormwater wet detention ponds.  These filters shall be at least 30 feet in length, except where a minimum length of 50 feet is required in accordance with Rule .1005(2)(b)(iii) of this Section;


(5)
Stormwater controls shall be designed in accordance with the provisions of this Section.  Other designs may be acceptable if these designs are shown by the applicant, to the satisfaction of the Director, to provide equivalent protection;


(6)
In accordance with the Antidegradation Policy as defined in 15A NCAC 2B .0201, additional control measures may be required on a case‑by‑case basis to maintain and protect, for existing and anticipated uses, waters with quality higher than the standards; and


(7)
Stormwater control measures used for sedimentation and erosion control during the construction phase must be cleaned out and returned to their designed state.


(d)  Infiltration System Requirements.  Infiltration systems may be designed to provide infiltration of the entire design rainfall volume required for a site or a series of successive systems may be utilized.  Infiltration may also be used to pretreat runoff prior to disposal in a wet detention ponds.  The following are general requirements:


(1)
Infiltration systems shall be a minimum of 30 feet from surface waters and 50 feet from Class SA waters;


(2)
Infiltration systems shall be a minimum distance of 100 feet from water supply wells;


(3)
The bottom of infiltration systems shall be a minimum of two feet above the seasonal high water table;


(4)
Infiltration systems must be designed such that runoff in excess of the design volume by‑passes the system and does not flush pollutants through the system;


(5)
Infiltration systems must be designed to completely draw down the design storage volume to the seasonal high water table under seasonal high water conditions within five days and a hydrogeologic evaluation may be required to determine whether the system can draw down in five days;


(6)
Soils must have a minimum hydraulic conductivity of 0.52 inches per hour to be suitable for infiltration;


(7)
Infiltration systems must not be sited on or in fill material, unless approved on a case‑by‑case basis under Paragraph (h) of this Rule;


(8)
Infiltration systems may be required on a case‑by‑case basis to have an observation well to provide ready inspection of the system;


(9)
If runoff is directed to infiltration systems during construction of the project, the system must be restored to design specifications after the project is complete and the entire drainage area is stabilized.


(e)  Wet Detention Pond Requirements.  These practices may be used as a primary treatment device or as a secondary device following an infiltration system.  Wet detention ponds shall be designed for a specific pollutant removal.  Specific requirements for these systems are as follows:


(1)
The design storage volume shall be above the permanent pool;


(2)
The discharge rate from these systems following the one inch rainfall design storm shall be such that the draw down to the permanent pool level occurs within five days, but not in less than two days;


(3)
The design permanent pool level mean depth shall be a minimum of three feet and shall be designed with a surface area sufficient to remove 85 percent of total suspended solids.  The design for 85 percent total suspended solids removal shall be based on "Methodology for Analysis of Detention Basins for Control of Urban Runoff Quality" which is hereby incorporated by reference not including subsequent amendments.  This document is available from the U.S. Environmental Protection Agency (Document number EPA440/5‑87‑001) at no cost;


(4)
The inlet structure must be designed to minimize turbulence using baffles or other appropriate design features and shall be located in a manner that avoids short circuiting in the pond;


(5)
Pretreatment of the runoff by the use of vegetative filters may be used to minimize sedimentation and eutrophication of the detention pond;


(6)
Wet detention ponds shall be designed with a forebay to enhance sedimentation at the inlet to the pond;


(7)
The basin side slopes for the storage volume above the permanent pool shall be stabilized with vegetation down to the permanent pool level and shall be designed in accordance with Subpara​graph (c)(2) of this Rule;


(8)
The pond shall be designed with side slopes no steeper than 3:1 (horizontal to vertical);


(9)
The pond shall be designed to provide for a vegetative shelf around the perimeter of the basin.  This shelf shall be gently sloped (6:1 or flatter) and shall consist of native vegetation;


(10)
The pond shall be designed to account for sufficient sediment storage to allow for the proper operation of the facility between scheduled cleanout periods.


(f)  Vegetative Filter Requirements.  Vegetative filters shall be used as a non‑structural method for providing additional infiltration, filtering of pollutants and minimizing stormwater impacts.  Requirements for these filters are as follows:


(1)
A distribution device such as a swale shall be used to provide even distribution of runoff across the width of the vegetative filter;


(2)
The slope and length of the vegetative filter shall be designed, constructed and maintained so as to provide a non‑erosive velocity of flow through the filter for the 10 year storm and shall have a slope of five percent or less, where practicable; and


(3)
Vegetation in the filter may be natural vegetation, grasses or artificially planted wetland vegetation appropriate for the site characteristics.


(g)  Curb Outlet Systems.  Projects that meet the low density provisions of Rules .1005 through .1007 of this Section may use curb and gutter with outlets to convey the stormwater to grassed swales or vegetated areas prior to the runoff discharging to vegetative filters or wetlands.  Requirements for these curb outlet systems are as follows:


(1)
The curb outlets shall be located such that the swale or vegetated area can carry the peak flow from the 10 year storm and the velocity of the flow shall be non‑erosive;


(2)
The longitudinal slope of the swale or vegetated area shall not exceed five percent, where practicable;


(3)
The side slopes of the swale or vegetated area shall be no steeper than 5:1 (horizontal to vertical).  Where this is not practical due to physical constraints, devices to slow the rate of runoff and encourage infiltration to reduce pollutant delivery shall be provided;


(4)
The minimum length of the swale or vegetated area shall be 100 feet; and


(5)
In sensitive areas, practices such as check dams, rock or wooden, may be required to increase detention time within the swale or vegetated area.


(h)  Alternative Design Criteria.  In addition to the control measures outlined in Paragraphs (b), (d), (e), (f) and (g) of this Rule, stormwater management systems consisting of other control options or series of control options may be approved by the Director on a case‑by‑case basis.  This approval shall only be given in cases where the applicant can demonstrate that the Alternative Design Criteria shall provide equal or better stormwater control, equal or better protection of waters of the state, and result in no increased potential for nuisance conditions.  The criteria for approval shall be that the stormwater management system shall provide for 85 percent average annual removal of Total Suspended Solids and that the discharge rate from the system meets one of the following:


(1)
the discharge rate following the one‑inch design storm shall be such that the runoff volume draws down to the pre‑storm design stage within five days, but not less than two days; or


(2)
the post development discharge rate shall be no larger than predevelopment discharge rate for the one year 24 hour storm.


(i)  Operation and maintenance plans.  Prior to approval of the development by the Division an operation and maintenance plan or manual shall be provided by the developer for stormwater systems, indicating the operation and maintenance actions that shall be taken, specific quantitative criteria used for determining when those actions shall be taken, and who is responsible for those actions.  The plan must clearly indicate the steps that shall be taken and who shall be responsible for restoring a stormwater system to design specifications if a failure occurs and must include an acknowledgment by the responsible party.  Development must be maintained consistent with the requirements in these plans and the original plans and any modifications to these plans must be approved by the Division.


(j)  System Design.  Stormwater systems must be designed by an individual who meets any North Carolina occupational licensing requirements for the type of system proposed.  Upon completion of construction, the designer for the type of stormwater system installed must certify that the system was inspected during construction, was constructed in substantial conformity with plans and specifications approved by the Division and complies with the requirements of this Section prior to issuance of the certificate of occupancy.


History Note:
Authority G.S. 143‑214.1; 143‑214.7; 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1009
STAFF REVIEW AND PERMIT PREPARATION


(a)  The staff of the permitting agency shall conduct a review of plans, specifications and other project data accompanying the application and shall determine if the application and required information are complete.  The staff shall acknowledge receipt of a complete application.


(b)  If the application is not complete with all required information, the application may be returned to the applicant.  The staff shall advise the applicant by mail:


(1)
how the application or accompanying supporting information may be modified to make them acceptable or complete; and


(2)
that the 90 day processing period required in G.S. 143‑215.1 begins upon receipt of corrected or complete application with required supporting information.


(c)  If an application is accepted and later found to be incomplete, the applicant shall be advised how the application or accompanying supporting information may be modified to make them acceptable or complete, and that if all required information is not submitted within 30 days that the project shall be returned as incomplete.


History Note:
Authority G.S. 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1010
FINAL ACTION ON PERMIT APPLICATIONS TO THE DIVISION


(a)  The Director shall take final action on all applications not later than 90 days following receipt of a complete application and with required information.  All permits or renewals of permits and decisions denying permits or renewals shall be in writing.


(b)  The Director is authorized to:


(1)
issue a permit containing such conditions as are necessary to effectuate the purposes of G.S. 143, Article 21;


(2)
issue permit containing time schedules for achieving compliance with applicable water quality standards and other legally applicable requirements;


(3)
deny a permit application where necessary to effectuate:


(A)
the purposes of G.S. 143, Article 21;


(B)
the purposes of G.S. 143‑215.67(a);


(C)
rules on coastal waste treatment, disposal, found in Section .0400 of this Subchapter;


(D)
rules on "subsurface disposal systems," found in 15A NCAC 18A .1900.  Copies of these Rules are available from the Division of Environmental Health, P.O. Box 29535, Raleigh, North Carolina 27626‑0535; and


(E)
rules on groundwater quality standards found in Subchapter 2L of this Chapter.


(4)
hold public meetings when necessary to obtain additional information needed to complete the review of the application.  The application will be considered as incomplete until the close of the meeting record.


(c)  If a permit is denied, the letter of denial shall state the reason(s) for denial and any reasonable measures which the applicant may take to make the application approvable.


(d)  Permits shall be issued or renewed for a period of time deemed reasonable by the Director.


History Note:
Authority G.S. 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1011
MODIFICATION AND REVOCATION OF PERMITS


Any permit issued by the Division pursuant to these Rules is subject to revocation, or modification upon 60 days notice by the Director in whole or part for good cause including but not limited to:


(1)
violation of any terms or conditions of the permit;


(2)
obtaining a permit by misrepresentation or failure to disclose fully all relevant facts;


(3)
refusal of the permittee to allow authorized employees of the Department of Environment, Health, and Natural Resources upon presentation of credentials:


(a)
to enter upon permittee's premises on which a system is located in which any records are required to be kept under terms and conditions of the permit;


(b)
to have access to any copy and records required to be kept under terms and conditions of the permit;


(c)
to inspect any monitoring equipment or method required in the permit; or


(d)
to sample any discharge of pollutants;


(4)
failure to pay the annual fee for administering and compliance monitoring.


History Note:
Authority G.S. 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1012
DELEGATION OF AUTHORITY


For permits issued by the Division, the Director is authorized to delegate any or all of the functions contained in these Rules except the following:


(1)
denial of a permit application;


(2)
revocation of a permit not requested by the permittee; or


(3)
modification of a permit not requested by the permittee.


History Note:
Authority G.S. 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1013
GENERAL PERMITS


(a)  In accordance with the provisions of G.S. 143.215.1(b)(3) and (4), general permits may be developed by the Division and issued by the Director for categories of activities covered in this Section.  All activities in the State that received a "Certificate of Coverage" for that category from the Division shall be deemed covered under that general permit.  Each of the general permits shall be issued individually under G.S. 143‑215.1, using all procedural requirements specified for state permits including application and public notice.  Activities covered under general permits, developed in accordance with this Rule, shall be subject to the same standards and limits, management practices, enforcement authorities, and rights and privileges as specified in the general permit.  Procedural requirements for application and permit approval, unless specifically designated as applicable to individuals proposed to be covered under the general permits, apply only to the issuance of the general permits.  After issuance of the general permit by the Director, activities in the applicable categories may request coverage under the general permit, and the Director or his designee shall grant appropriate certification.  General permits may be written to regulate categories of other activities that all:  involve the same or substantially similar operations; have similar characteristics; require the same limitations or operating conditions; require the same or similar monitoring; and in the opinion of the Director are more appropriately controlled by a general permit.


(b)  No provision in any general permit issued under this Rule shall be interpreted to allow the permittee to violate state water quality standards or other applicable environmental standards.


(c)  For a general permit to apply to an activity, a Notice of Intent to be covered by the general permit must be submitted to the Division using forms provided by the Division and, as appropriate, following the application procedures specified in this Section.  If all requirements are met, coverage under the general permit may be granted.  If all requirements are not met, a long form application and full application review procedure shall be required.


(d)  General permits may be modified and reissued by the Division as necessary.  Activities covered by general permits need not submit new Notices of Intent or renewal requests unless so directed by the Division.  If the Division chooses not to renew a general permit, all facilities covered under that general permit shall be notified to submit applications for individual permits.


(e)  All previous state water quality permits issued to a facility which can be covered by a general permit, whether for construction or operation, are revoked upon request of the permittee, termination of the individual permit and issuance of the Certification of Coverage.


(f)  Anyone engaged in activities covered by the general permit rules but not permitted in accordance with this Section shall be considered in violation in G.S. 143‑215.1.


(g)  Any individual covered or considering coverage under a general permit may choose to pursue an individual permit for any activity covered by this Section.


(h)  The Director may require any person, otherwise eligible for coverage under a general permit, to apply for an individual permit by notifying that person that an application is required.  Notification shall consist of a written description of the reason(s) for the decision, appropriate permit application forms and application instructions, a statement establishing the required date for submission of the application, and a statement informing the person that coverage by the general permit shall automatically terminate upon issuance of the individual permit.  Reasons for requiring application for an individual permit may be:


(1)
the activity is a significant contributor of pollutants;


(2)
conditions at the permitted site change, altering the constituents or characteristics of the site such that the activity no longer qualifies for coverage under a general permit;


(3)
noncompliance with the general permit;


(4)
noncompliance with Commission Rules;


(5)
a change has occurred in the availability of demonstrated technology or practices for the control or abatement of pollutants applicable to the activity; or


(6)
a determination that the water of the stream receiving stormwater runoff from the site is not meeting applicable water quality standards.


(i)  Any interested person may petition the Director to take an action under Paragraph (h) of this Rule to require an individual permit.


(j)  General permits may be modified, terminated, or revoked and reissued in accordance with the authority and requirements of Rules .1010 and .1011 of this Section.


History Note:
Authority G.S. 143‑215.1; 143‑215.3(a);


Eff. September 1, 1995.


15A NCAC 02H .1014
Stormwater management for urbanizing areas


(a)  Stormwater discharges subject to National Pollutant Discharge Elimination System (NPDES) permitting are addressed in Section .0100 entitled "Point Source Discharges to the Surface Waters," which incorporates, supplements and elaborates on the federal rules for stormwater NPDES discharges.


(b)  Other stormwater control requirements are addressed in this Section but may also be addressed in sections dedicated to particular water classifications or circumstances.  Projects located in urbanizing areas, which are not subject to NPDES permitting, must obtain permits in accordance with Rules .1014 through .1017 of this Section.  For post-construction requirements, a program will be deemed compliant for the areas that satisfy Rule .1017(a)(9) of this Section.

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. July 3, 2012.


15A NCAC 02H .1015
urbanizing area definitions


The definition of any word or phrase for Urbanizing Areas shall be as follows:


(1)
The definitions set out in 40 Code of Federal Regulations § 122.2 and § 122.26(b) (1 July 2003 Edition).


(2)
The definitions set out in G.S. 143-212 and G.S. 143-213.


(3)
The definitions set out in 15A NCAC 02H .0103.


(4)
The definitions set out in Rule .1002 of this Section, except for the definitions of "Development" and "Redevelopment", which are defined below.


(5)
"One-year, 24-hour storm" means a rainfall of an intensity expected to be equaled or exceeded, on average, once in 12 months and with a duration of 24 hours.


(6)
"BMP" means Best Management Practice.


(7)
"Development" means any land-disturbing activity that increases the amount of built-upon area or that otherwise decreases the infiltration of precipitation into the soil.


(8)
"Division" means the Division of Water Quality in the Department.


(9)
"Planning jurisdiction" means the territorial jurisdiction within which a municipality exercises the powers authorized by G.S. 160A-19, or a county may exercise the powers authorized by G.S. 153A-18.


(10)
"Public entity" means the United States; the State; a city, village, township, county, school district, public college or university, or single-purpose governmental agency; or any other governing body that is created by federal or State law.


(11)
"Redevelopment" means any land-disturbing activity that does not result in a net increase in built-upon area and that provides greater or equal stormwater control than the previous development.


(12)
"Regulated entity" means any public entity that must obtain a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management for its municipal separate storm sewer system (MS4).


(13)
"Sensitive receiving waters" means any of the following:


(14)
Waters that are classified as high quality, outstanding resource, shellfish, trout, or nutrient-sensitive waters in accordance with subsections (d) and (e) of 15A NCAC 02B .0101.


(15)
Waters that are occupied by or designated as critical habitat for aquatic animal species that are listed as threatened or endangered by the United States Fish and Wildlife Service or the National Marine Fisheries Service under the provisions of the Endangered Species Act of 1973 (Pub. L. No. 93-205; 87 Stat. 884; 16 U.S.C. §§ 1531, et seq.), as amended.


(16)
Waters for which the designated use, as described by the classification system set out in subsections (c), (d), and (e) of 15A NCAC 02B .0101, have been determined to be impaired in accordance with the requirements of subsection (d) of 33 U.S.C. § 1313.


(17)
"Significant contributor of pollutants" means a municipal separate storm sewer system (MS4) or a discharge that contributes to the pollutant loading of a water body or that destabilizes the physical structure of a water body such that the contribution to pollutant loading or the destabilization may reasonably be expected to adversely affect the quality and uses of the water body.  Uses of a water body shall be determined pursuant to 15A NCAC 02B .0211 through 15A NCAC 02B .0222 and 15A NCAC 02B .0300, et seq.


(18)
"Total maximum daily load (TMDL) implementation plan" means a written, quantitative plan and analysis for attaining and maintaining water quality standards in all seasons for a specific water body and pollutant.


History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. July 3, 2012.

15A NCAC 02H .1016
development in urbanizing areas


(a)  Development in Unincorporated Areas of Counties.


(1)
Development that cumulatively disturbs one acre or more of land located in the unincorporated area of a county shall comply with the standards set forth in Rule .1018 of this Section beginning 1 July 2007 if the development is located in:


(A)
An area that is designated as an urbanized area under the most recent federal decennial census.


(B)
The unincorporated area of a county outside of a municipality designated as an urbanized area under the most recent federal decennial census that extends:


(i)
One mile beyond the corporate limits of a municipality with a population of less than 10,000 individuals.


(ii)
Two miles beyond the corporate limits of a municipality with a population of 10,000 or more individuals but less than 25,000 individuals.


(iii)
Three miles beyond the corporate limits of a municipality with a population of 25,000 or more individuals.


(C)
An area delineated pursuant to Item (2) of this Paragraph.


(D)
A county that contains an area that is designated as an urbanized area under the most recent federal decennial census in which the unduplicated sum of: (i) the area that is designated as an urbanized area under the most recent federal decennial census; (ii) the area described in Subparagraph (1)(B) of this Paragraph; (iii) the area delineated pursuant to Item (2) of this Paragraph; (iv) the jurisdiction of a regulated entity designated pursuant to Paragraph (c) of this Rule; (v) the area that is regulated by a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management required pursuant to 15A NCAC 02H .0151(b); and (vi) areas in the county that are subject to any of the stormwater management programs administered by the Division equal or exceed 75 percent of the total geographic area of the county.  For purposes of this subdivision, the stormwater programs administered by the Division are:


(i)
Water Supply Watershed I (WS-I) – 15A NCAC 02B .0212;


(ii)
Water Supply Watershed II (WS-II) – 15A NCAC 02B .0214;

(iii)
Water Supply Watershed III (WS-III) – 15A NCAC 02B .0215;

(iv)
Water Supply Watershed IV (WS-IV) – 15A NCAC 02B .0216;

(v)
High Quality Waters (HQW) – Rule .1006 of this Section;

(vi)
Outstanding Resource Waters (ORW) – Rule .1007 of this Section;

(vii)
The Coastal Stormwater Program – Rule .1005 of this Section;

(viii)
The Neuse River Basin Nutrient Sensitive Waters (NSW) Management Strategy – 15A NCAC 02B .0235;

(ix)
The Tar-Pamlico River Basin Nutrient Sensitive (NSW) Management Strategy – 15A NCAC 02B .0258;

(x)
The Randleman Lake Water Supply Watershed Nutrient Management Strategy – 15A NCAC 02B .0251; and

(xi)
Other Environmental Management Commission Nutrient Sensitive Waters (NSW) Classifications – 15A NCAC 02B .0223.

(E)
Subject to Subparagraph (4) of this Paragraph, a county that contains an area that is designated as an urbanized area under the 1990 or 2000 federal decennial census and that has an actual population growth rate that exceeded the State population growth rate for the period 1995 through 2004.


(2)
Delineation Process.  The Commission shall delineate regulated coverage areas as follows:


(A)
Schedule: The Commission shall implement the delineation process in accordance with the schedule for review and revision of basinwide water quality management plans as provided in G.S. 143-215.8B(c).


(B)
Potential candidate coverage areas.  A potential candidate coverage area is the unincorporated area of a county that is outside a municipality designated as a regulated entity pursuant to Items (2) and (3) of Paragraph (c) that:


(i)
Extends one mile beyond the corporate limits of a municipality with a population of less than 10,000 individuals;

(ii)
Extends two miles beyond the corporate limits of a municipality with a population of 10,000 or more individuals but less than 25,000 individuals; and

(iii)
Extends three miles beyond the corporate limits of a municipality with a population of 25,000 or more individuals.


(C)
Identification of candidate coverage areas.  The Commission shall identify an area within a potential candidate coverage area described in Subparagraph (2)(B) of this Paragraph as a candidate coverage area if the discharge of stormwater within or from the unincorporated area has the potential to adversely impact water quality.  An adverse impact on water quality includes any activity that violates water quality standards, including, but not limited to, any activity that impairs designated uses or that has a significant biological or habitat impact.


(D)
Notice and comment on candidacy.  The Commission shall notify each public entity that is located in whole or in part in a candidate coverage area.  After notification of each public entity, the Commission shall publish a map of the unincorporated areas within the river basin that have been identified as candidates for delineation as regulated coverage areas.  The Commission shall accept public comment on the proposed delineation of a candidate coverage area as a regulated coverage area for a period of not less than 30 days.


(E)
Delineation of regulated coverage areas.  After review of public comment, the Commission shall delineate regulated coverage areas.  The Commission shall delineate a candidate coverage area as a regulated coverage area only if the Commission determines that the discharge of stormwater within or from the candidate coverage area either:


(i)
Adversely impacts water quality.


(ii)
Results in a significant contribution of pollutants to sensitive receiving waters, taking into account the effectiveness of other applicable water quality protection programs. To determine the effectiveness of other applicable water quality protection programs, the Commission shall consider the water quality of the receiving waters and whether the waters support the uses set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures) and the specific classification of the waters set out in 15A NCAC 02B .0300, et seq. (Assignment of Stream Classifications).


(F)
Notice of delineation.  The Commission shall provide written notice to each public entity that is located in whole or in part in a candidate coverage area of its delineation determination. The notice shall state the basis for the determination.


(3)
Except as provided in this Item (3) of this Paragraph and Paragraph (d) of this Rule, the Commission shall administer and enforce the standards for development in the regulated coverage areas.  To the extent authorized by law, where the development is located in a municipal planning jurisdiction, the municipality shall administer and enforce the standards.  A public entity may request that the Commission delegate administration and enforcement of the stormwater management program to the public entity as provided in Paragraph (d) of this Rule.

(4)
A county that contains an area that is designated as an urbanized area under the 1990 or 2000 federal decennial census and that has an actual population growth rate that exceeded the State population growth rate for the period 1995 through 2004 is not a county under Part (1)(E) of this Paragraph and is not a county that is subject under this section to the requirements for development in the unincorporated areas of the county when that actual population growth rate occurred in an area within the county that consists of less than five percent of the total land area of the county.

(b)  Development in Non-Phase II Incorporated Areas in Certain Counties.  Development that cumulatively disturbs one acre or more of land located in the incorporated areas of a county described in Subparagraphs (2)(D) and (E) of Paragraph (a), that are not designated as an urbanized area under the most recent federal decennial census, shall comply with the standards set forth in Rule .1018 of this Section beginning 1 July 2007.  The Commission shall administer and enforce the standards for development unless the public entity requests that the Commission delegate administration and enforcement of the stormwater management program to the public entity as provided in Paragraph (d) of this Rule.


(c)  Designation of Regulated Entities.  A public entity that owns or operates a municipal separate storm sewer system (MS4) may be designated as a regulated entity through federal designation, through a State designation process, or under a total maximum daily load (TMDL) implementation plan as provided in this section.


(1)
Federal designation.  A public entity that owns or operates a municipal separate storm sewer system (MS4) may be designated as a regulated entity pursuant to 40 Code of Federal Regulations § 122.32 (1 July 2003 Edition).


(2)
State designation process.  The Commission shall designate a public entity that owns or operates a municipal separate storm sewer system (MS4) as a regulated entity as follows:


(A)
Designation schedule.  The Commission shall implement the designation process in accordance with the schedule for review and revision of basinwide water quality management plans as provided in G.S. 143-215.8B(c).


(B)
Identification of candidate regulated entities.  The Commission shall identify a public entity as a candidate for designation as a regulated entity if the municipal separate storm sewer system (MS4) either:


(i)
Discharges stormwater that has the potential to adversely impact water quality. An adverse impact on water quality includes any activity that causes or contributes to a violation of water quality standards, including, but not limited to, any activity that impairs designated uses or that has a significant biological or habitat impact.


(ii)
Serves a public entity that has not been designated pursuant to Item (1) of this Paragraph and that has either a population of more than 10,000 or more than 4,000 housing units and either a population density of 1,000 people per square mile or more or more than 400 housing units per square mile.


(C)
Notice and comment on candidacy.  The Commission shall notify each public entity identified as a candidate for designation as a regulated entity.  After notification of each public entity, the Commission shall publish a list of all public entities within a river basin that have been identified as candidates for designation.  The Commission shall accept public comment on the proposed designation of a public entity as a regulated entity for a period of not less than 30 days.


(D)
Designation of regulated entities.  After review of the public comment, the Commission shall make a determination on designation for each of the candidate public entities. The Commission shall designate a candidate public entity that owns or operates a municipal separate storm sewer system (MS4) as a regulated public entity only if the Commission determines either that:


(i)
The public entity has an actual population growth rate that exceeds 1.3 times the State population growth rate for the previous 10 years.


(ii)
The public entity has a projected population growth rate that exceeds 1.3 times the projected State population growth rate for the next 10 years.


(iii)
The public entity has an actual population increase that exceeds 15 percent of its previous population for the previous two years.


(iv)
The municipal separate storm sewer system (MS4) discharges stormwater that adversely impacts water quality.


(v)
The municipal separate storm sewer system (MS4) discharges stormwater that results in a significant contribution of pollutants to receiving waters, taking into account the effectiveness of other applicable water quality protection programs.  To determine the effectiveness of other applicable water quality protection programs, the Commission shall consider the water quality of the receiving waters and whether the waters support the uses set out in Paragraphs (c), (d), and (e) of 15A NCAC 02B .0101 (Procedures for Assignment of Water Quality Standards – General Procedures) and the specific classification of the waters set out in 15A NCAC 02B .0300, et seq. (Assignment of Stream Classifications).


(E)
Notice of designation.  The Commission shall provide written notice to each public entity of its designation determination.  For a public entity designated as a regulated entity, the notice shall state the basis for the designation and the date on which an application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management must be submitted to the Commission.


(F)
Application schedule.  A public entity that has been designated as a regulated entity pursuant to this subdivision must submit its application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management within 18 months of the date of notification.


(3)
Designation under a total maximum daily load (TMDL) implementation plan.  The Commission shall designate an owner or operator of a small municipal separate storm sewer system (MS4) as a regulated entity if the municipal separate storm sewer system (MS4) is specifically listed by name as a source of pollutants for urban stormwater in a total maximum daily load (TMDL) implementation plan developed in accordance with subsections (d) and (e) of 33 U.S.C. § 1313.  The Commission shall provide written notice to each public entity of its designation determination.  For a public entity designated as a regulated entity, the notice shall state the basis for the designation and the date on which an application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management must be submitted to the Commission.  A public entity that has been designated as a regulated entity pursuant to this subdivision must submit its application for a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management within 18 months of the date of notification.


(d)  Delegation.  A public entity that does not administer a Phase II National Pollutant Discharge Elimination System (NPDES) permit for stormwater management throughout the entirety of its planning jurisdiction and whose planning jurisdiction includes a regulated coverage area under Paragraphs (a) and (b) of this Rule may submit a stormwater management program for its regulated coverage area or a portion of its regulated coverage area to the Commission for approval pursuant to G.S. 143‑214.7(c).  An ordinance or regulation adopted by a public entity shall at least meet and may exceed the minimum requirements of Rule .1018 of this Section.  Two or more public entities are authorized to establish a joint program and to enter into any agreements that are necessary for the proper administration and enforcement of the program.  The resolution, memorandum of agreement, or other document that establishes any joint program must be duly recorded in the minutes of the governing body of each public entity participating in the program, and a certified copy of each resolution must be filed with the Commission.  The Commission shall review each proposed program submitted to it to determine whether the submission is complete.  Within 90 days after the receipt of a complete submission, the Commission shall notify the public entity submitting the program that it has been approved, approved with modifications, or disapproved.  The Commission shall only approve a program upon determining that its standards equal or exceed those of Rule .1018 of this Section.  If the Commission determines that any public entity is failing to administer or enforce an approved stormwater management program, it shall notify the public entity in writing and shall specify the deficiencies of administration and enforcement.  If the public entity has not taken corrective action within 30 days of receipt of notification from the Commission, the Commission shall assume administration and enforcement of the program until such time as the public entity indicates its willingness and ability to resume administration and enforcement of the program.

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1); S.L. 2011-220;


Eff. July 3, 2012;


Amended Eff. July 1, 2013.

15A NCAC 02H .1017
post-construction practices


(a)  Requirements for Post-Construction Practices.

(1)
Permittees, delegated programs, and regulated entities must require stormwater controls for a project that disturbs one acre or more of land, including a project that disturbs less than one acre of land that is part of a larger common plan of development or sale.  Whether an activity or project that disturbs less than one acre of land is part of a larger common plan of development shall be determined in a manner consistent with the memorandum referenced as "Guidance Interpreting Phase 2 Stormwater Requirements" from the Director of the DWQ of the DENR to Interested Parties dated 24 July 2006.  The stormwater controls shall be appropriate to the project's level of density as follows:


(A)
Low Density Option.  A project that is located within any of the coastal counties is a low density project if it meets the low density requirements of Rule .1005 of this Section.  A project that is not located within any of the coastal counties is a low density project if it contains no more than 24 percent built-upon area or no more than two dwelling units per acre.  Low density projects must use vegetated conveyances to the maximum extent practicable to transport stormwater runoff from the project.  On-site stormwater treatment devices such as infiltration areas, bioretention areas, and level spreaders may also be used as added controls for stormwater runoff. A project with an overall density at or below the low density thresholds, but containing areas with a density greater than the overall project density, may be considered low density as long as the project meets or exceeds the requirements of this Subparagraph (1)(A) and locates the higher density development in upland areas and away from surface waters and drainageways to the maximum extent practicable.


(B)
High Density Option.  A project that is located within any of the coastal counties is a high density project if it meets the high density requirements of Rule .1005 of this Section.  A project that is not located within any of the coastal counties is a high density project if it contains more than 24 percent built-upon area or more than two dwelling units per acre.  High density projects must use structural stormwater management systems that will control and treat runoff from the first one inch of rain.  The structural stormwater management system must also meet the following design standards:


(i)
Draw down the treatment volume no faster than 48 hours, but no slower than 120 hours.


(ii)
Discharge the storage volume at a rate equal to or less than the predevelopment discharge rate for the one-year, 24-hour storm.


(iii)
Remove an 85 percent average annual amount of Total Suspended Solids.


(iv)
Meet the General Engineering Design Criteria set out in Rule .1008(c) of this Section.


(v)
Wet detention ponds designed in accordance with the requirements of Item (6) of this Paragraph may be used for projects draining to Class SA waters.


(2)
Permittees, delegated programs, and regulated entities must require built-upon areas to be located at least 30 feet landward of all perennial and intermittent surface waters.  For purposes of Paragraph (a), a surface water shall be present if the feature is shown on either the most recent version of the soil survey map prepared by the Natural Resources Conservation Service of the United States Department of Agriculture or the most recent version of the 1:24,000 scale (7.5 minute) quadrangle topographic maps prepared by the United States Geologic Survey (USGS).  Relief from this requirement may be allowed when surface waters are not present in accordance with the provisions of 15A NCAC 02B .0233(3)(a).  In addition, an exception to this requirement may be pursued in accordance with Paragraph (c) of this Rule.


(3)
Permittees, delegated programs, and regulated entities must implement or require a fecal coliform reduction program that controls, to the maximum extent practicable, the sources of fecal coliform. At a minimum, the program shall include the development and implementation of an oversight program to ensure proper operation and maintenance of on-site wastewater treatment systems for domestic wastewater.  For municipalities, this program may be coordinated with local county health departments.


(4)
Permittees, delegated programs, and regulated entities must impose or require recorded restrictions and protective covenants to be recorded on the property in the Office of the Register of Deeds in the county where the property is located prior to the issuance of a certificate of occupancy in order to ensure that development activities will maintain the project consistent with approved plans.


(5)
Permittees, delegated programs, and regulated entities must implement or require an operation and maintenance plan that ensures the adequate long-term operation of the structural best management practices (BMP) required by the program.  The operation and maintenance plan must require the owner of each structural BMP to submit a maintenance inspection report on each structural BMP annually to the local program.


(6)
For areas draining to Class SA waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that result in the highest degree of fecal coliform die-off and control to the maximum extent practicable sources of fecal coliform while still incorporating the stormwater controls required by the project's density level.


(B)
Implement a program to control the sources of fecal coliform to the maximum extent practicable, including a pet waste management component, which may be achieved by revising an existing litter ordinance, and an on-site domestic wastewater treatment systems component to ensure proper operation and maintenance of such systems, which may be coordinated with local county health departments.


(C)
Meet the requirements of Rule .1005(a)(2) of this Section.

(7)
For areas draining to Trout Waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that avoid a sustained increase in the receiving water temperature, while still incorporating the stormwater controls required for the project's density level.


(B)
Allow on-site stormwater treatment devices such as infiltration areas, bioretention areas, and level spreaders as added controls.


(8)
For areas draining to Nutrient Sensitive Waters, permittees, delegated programs, and regulated entities must:


(A)
Use BMPs that reduce nutrient loading, while still incorporating the stormwater controls required for the project's density level. In areas where the Department has approved a Nutrient Sensitive Water Urban Stormwater Management Program, the provisions of that program fulfill the nutrient loading reduction requirement. Nutrient Sensitive Water Urban Stormwater Management Program requirements are found in 15A NCAC 02B .0200.


(B)
Implement a nutrient application management program for both inorganic fertilizer and organic nutrients to reduce nutrients entering waters of the State.


(9)
For post-construction requirements, a program will be deemed compliant for the areas where it is implementing any of the following programs:


(A)
Water Supply Watershed I (WS-I) – 15A NCAC 02B .0212;

(B)
Water Supply Watershed II (WS-II) – 15A NCAC 02B .0214;

(C)
Water Supply Watershed III (WS-III) – 15A NCAC 02B .0215;

(D)
Water Supply Watershed IV (WS-IV) – 15A NCAC 02B .0216;

(E)
Freshwater High Quality Waters (HQW) – Rule .1006 of this Section;


(F)
Freshwater Outstanding Resource Waters (ORW) – Rule .1007 of this Section;

(G)
The Neuse River Basin Nutrient Sensitive Waters (NSW) Management Strategy – 15A NCAC 02B .0235;

(H)
The Tar-Pamlico River Basin Nutrient Sensitive (NSW) Management Strategy – 15A NCAC 02B .0258; or

(I)
The Randleman Lake Water Supply Watershed Nutrient Management Strategy – 15A NCAC 02B .0251.

(10)
In order to fulfill the post-construction minimum measure program requirement, a permittee, delegated program, or regulated entity may use the Department's model ordinance, design its own post-construction practices based on the Department's guidance on scientific and engineering standards for BMPs, incorporate the post-construction model practices described in this act, or develop its own comprehensive watershed plan that is determined by the Department to meet the post-construction stormwater management measure required by 40 Code of Federal Regulations § 122.34(b)(5) (1 July 2003 Edition).


(11)
Nothing in this Paragraph (a) shall limit, expand, or alter the requirement that a discharge fully comply with all applicable State or federal water quality standards.

(b)  Exclusions from Post-Construction Practices.  The post-construction practices required by Paragraph (a) of this act shall not apply to any of the following:


(1)
Development in an area where the requirements of Paragraph (a) of this act are applicable that is conducted pursuant to one of the following authorizations, provided that the authorization was obtained prior to the effective date of the post-construction stormwater control requirements in the area and the authorization is valid, unexpired, unrevoked, and not otherwise terminated:


(A)
A building permit pursuant to G.S. 153A-357 or G.S. 160A-417;

(B)
A site-specific development plan as defined by G.S. 153A-344.1(b)(5) and G.S. 160A-385.1(b)(5);

(C)
A phased development plan approved pursuant to G.S. 153A-344.1 for a project located in the unincorporated area of a county that is subject to the requirements of Paragraph (a), if the Commission is responsible for implementation of the requirements of Paragraph (a), that shows:


(i)
For the initial or first phase of development, the type and intensity of use for a specific parcel or parcels, including at a minimum, the boundaries of the project and a subdivision plan that has been approved pursuant to G.S. 153A-330 through G.S. 153A-335.


(ii)
For any subsequent phase of development, sufficient detail so that implementation of the requirements of Paragraph (a) to that phase of development would require a material change in that phase of the plan.


(D)
A vested right to the development under G.S. 153A-344(b), 153A-344.1, 160A-385(b), or 160A-385.1 issued by a local government that implements Paragraph (a); or

(E)
A vested right to the development pursuant to common law.


(2)
Redevelopment as defined in Rule .1015 of this Section.


(c)  Exceptions.  The Department or an appropriate local authority, pursuant to Article 18 of G.S. 153A or Article 19 of G.S. 160A, may grant exceptions from the 30-foot landward location of built-upon area requirement as well as the deed restrictions and protective covenants requirement as follows:


(1)
An exception may be granted if the application meets all of the following criteria:


(A)
Unnecessary hardships would result from strict application of the act;

(B)
The hardships result from conditions that are peculiar to the property, such as the location, size, or topography of the property;

(C)
The hardships did not result from actions taken by the petitioner; and

(D)
The requested exception is consistent with the spirit, purpose, and intent of this act; will protect water quality; will secure public safety and welfare; and will preserve substantial justice. Merely proving that the exception would permit a greater profit from the property shall not be considered adequate justification for an exception.


(2)
Notwithstanding Item (1) of this Paragraph, exceptions shall be granted in any of the following instances:


(A)
When there is a lack of practical alternatives for a road crossing, railroad crossing, bridge, airport facility, or utility crossing as long as it is located, designed, constructed, and maintained to minimize disturbance, provide maximum nutrient removal, protect against erosion and sedimentation, have the least adverse effects on aquatic life and habitat, and protect water quality to the maximum extent practicable through the use of BMPs.


(B)
When there is a lack of practical alternatives for a stormwater management facility; a stormwater management pond; or a utility, including, but not limited to, water, sewer, or gas construction and maintenance corridor, as long as it is located 15 feet landward of all perennial and intermittent surface waters and as long as it is located, designed, constructed, and maintained to minimize disturbance, provide maximum nutrient removal, protect against erosion and sedimentation, have the least adverse effects on aquatic life and habitat, and protect water quality to the maximum extent practicable through the use of BMPs.


(C)
A lack of practical alternatives may be shown by demonstrating that, considering the potential for a reduction in size, configuration, or density of the proposed activity and all alternative designs, the basic project purpose cannot be practically accomplished in a manner which would avoid or result in less adverse impact to surface waters.


(3)
Reasonable and appropriate conditions and safeguards may be imposed upon any exception granted.


(4)
Local authorities must document the exception procedure and submit an annual report to the Department on all exception proceedings.


(5)
Appeals of the Department's exception decisions must be filed with the Office of Administrative Hearings, under G.S. 150B-23.  Appeals of a local authority's exception decisions must be made to the appropriate Board of Adjustment or other appropriate local governing body, under G.S. 160A-388 or G.S. 153A-345.

History Note:
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a)(1);


Eff. July 3, 2012.

15A NCAC 02H .1020
Universal Stormwater Management Program


(a)  Adoption of the Universal Stormwater Management Program (USMP) shall be made at the option of a local government by adopting an ordinance that complies with the requirements of this Rule and the requirements of 15A NCAC 02B .0104(f).  The Environmental Management Commission shall approve local ordinances if it determines that the requirements of the local ordinance equal or exceed the provisions of this Rule.  A model ordinance for the Universal Stormwater Management Program shall be available from the Division of Water Quality (DWQ).  Administration and implementation of the USMP shall be the responsibility of the adopting local government within its jurisdiction.  Local governments located within one of the 20 Coastal Counties may elect to have the Division of Water Quality administer and implement the Universal Stormwater Management Program, either whole or in part, within their jurisdiction following their adoption of the program.  Adoption of the USMP may not satisfy water quality requirements associated with the protection of threatened or endangered species or those requirements associated with a Total Maximum Daily Load (TMDL).  The requirements of the USMP shall supercede and replace all other existing post-construction stormwater requirements within that jurisdiction, as specified in Paragraph (b) of this Rule.


(b)  With the exceptions noted in Paragraph (c) of this Rule, the requirements specified in this Rule shall replace the following DWQ stormwater control requirements:


(1)
Water Supply (WS) Watershed II (WS II) (15A NCAC 02B .0214(3)(b)(i));


(2)
WS Watershed II Critical Area (WS II CA) (15A NCAC 02B .0214(3)(b)(ii));


(3)
WS Watershed III (WS III) (15A NCAC 02B .0215(3)(b)(i));


(4)
WS Watershed III Critical Area (WS III CA) (15A NCAC 02B .0215(3)(b)(ii));


(5)
WS Watershed IV (WS IV) (15A NCAC 02B .0216(3)(b)(i));


(6)
WS Watershed IV Critical Area (WS IV CA) (15A NCAC 02B .0216(3)(b)(ii));


(7)
High Quality Waters (HQW) for Freshwaters (15A NCAC 02H .1006);


(8)
High Quality Waters (HQW) for Saltwaters (15A NCAC 02H .1006);


(9)
Outstanding Resource Waters (ORW) for Freshwaters (15A NCAC 02H .1007);


(10)
Outstanding Resource Waters (ORW) for Saltwaters (15A NCAC 02H .1007);


(11)
Shellfishing (SA) (15A NCAC 02H .1005(2));


(12)
Post-Construction Requirements of the Phase 2 Program (S.L. 2006-246);


(13)
Coastal Counties Stormwater Requirements in 15A NCAC 02H .1005(3);


(14)
Stormwater Controls for 401 Certifications under 15A NCAC 02H .0500;  


(15)
Catawba Buffer Rules (15A NCAC 02B .0243 and 02B .0244); and


(16)
Urban Stormwater Management Requirements of the Randleman Lake Water Supply Watershed Rules (15A NCAC 02B .0251). 


(c)  As mandated in 15A NCAC 02H .0506(b)(5) and (c)(5), the Division Director may review and require amendments to proposed stormwater control plans submitted under the provisions of the 401 Certification process in order to ensure that the proposed activity will not violate water quality standards.  Adoption of the Universal Stormwater Management Program does not affect the requirements specified in 15A NCAC 02B .0214(3)(b)(i)(I), 02B .0214(3)(b)(ii)(C) and (D), 15A NCAC 02B .0215(3)(b)(i)(I), 02B .0215(3)(b)(ii)(C) and (D), and 15A NCAC 02B .0216(3)(b)(ii)(C) and (D).  The Catawba Buffer Rules shall be superceded in those areas where the buffers are contained within the jurisdiction of another stormwater program listed in Paragraph (b) of this Rule and the requirements of that program are replaced by the USMP.  For the watershed that drains to Lake James, which is not contained within the jurisdiction of another stormwater program, the Catawba Buffer Rules shall be superceded if the USMP is implemented in the entire area within five miles of the normal pool elevation of Lake James.  The implementation of the USMP shall supercede the Urban Stormwater Management Requirements of the Randleman Lake Water Supply Watershed in 15A NCAC 02B .0251, but USMP implementation does not affect the Randleman Lake Water Supply Watershed; Protection and Maintenance of Riparian Areas requirements specified in 15A NCAC 02B .0250. 


(d)  Coastal Counties Requirements.  All development activities located in one of the 20 Coastal Counties that disturb 10,000 square feet or more of land, including projects that disturb less than 10,000 square feet of land that are part of a larger common plan of development or sale, shall control the runoff from the first one and one half inch of rainfall to the level specified in Paragraph (f) of this Rule.  In addition, all impervious surfaces, except for roads, paths, and water dependent structures, shall be located at least 30 feet landward of all perennial and intermittent surface waters. In addition to the other requirements specified in this Paragraph, all development activities that are located within 575 feet of waters designated by the Environmental Management Commission as shellfishing waters shall be limited to a maximum impervious surface density of 36 percent.  Redevelopment activities that meet the provisions of 15A NCAC 02H .1002(14) shall not be required to comply with the requirements of this Paragraph.  


(e)  Non-Coastal Counties Requirements.  All residential development activity that is located in one of the 80 Non-Coastal Counties that disturbs one acre or more of land, including residential development that disturbs less than one acre of land that is part of a larger common plan of development or sale, and all non-residential development activity that is located in one of the 80 Non-Coastal Counties that disturbs ½ acre or more of land, including non-residential development that disturbs less than ½ acre of land that is part of a larger common plan of development or sale, shall control the runoff from the first one inch of rainfall as specified in Paragraph (f) of this Rule.  Except as allowed in this Paragraph, no new impervious or partially pervious surfaces, except for roads, paths, and water dependent structures, shall be allowed within the one percent Annual Chance Floodplain as delineated by the North Carolina Floodplain Mapping Program in the Division of Emergency Management.  For perennial and intermittent streams that do not have a floodplain delineated by the Floodplain Mapping Program, all development activities subject to this Rule shall be located at least 30 feet landward of all perennial and intermittent surface waters.  In addition to the other requirements specified in this Paragraph, all development activities that are located within the area designated by the Environmental Management Commission as a Critical Area of a Water Supply Watershed shall be limited to a maximum impervious surface density of 36 percent.  Redevelopment of residential structures within the one percent Annual Chance Floodplain that meets the provisions of 15A NCAC 02H .1002(14) is allowed.  Redevelopment of non-residential structures within the one percent Annual Chance Floodplain that meets the provisions of 15A NCAC 02H .1002(14) is allowed provided that less than ½ acre is disturbed during the redevelopment activity.  Redevelopment activities outside of the one percent Annual Chance Floodplain that meet the provisions of 15A NCAC 02H .1002(14) shall not be required to comply with the requirements of this Paragraph.  


(f)  Structural stormwater controls required under Paragraphs (d) and (e) shall meet the following criteria:


(1)
Remove an 85 percent average annual amount of Total Suspended Solids.


(2)
For detention ponds draw down the treatment volume no faster than 48 hours, but no slower than 120 hours.


(3)
Discharge the storage volume at a rate equal or less than the pre-development discharge rate for the 1-year, 24-hour storm.


(4)
Meet the General Engineering Design Criteria set forth in 15A NCAC 02H .1008(c).


(g)  For the purposes of this Rule, a surface water shall be present if the feature is shown on either the most recent complete version of the soil survey map prepared by the Natural Resources Conservation Service of the United States Department of Agriculture or the most recent version of the 1:24,000 scale (7.5 minute) quadrangle topographic maps prepared by the United States Geologic Survey (USGS).  Relief from this requirement shall be allowed when surface waters are not present in accordance with the provisions of 15A NCAC 02B .0233 (3)(a).


(h)  Local governments that implement the Universal Stormwater Management Program shall require recorded deed restrictions and protective covenants that ensure development activities will maintain the project consistent with approved plans.


(i)  Local governments that implement the Universal Stormwater Management Program shall require an operation and maintenance plan that ensures the operation of the structural stormwater control measures required by the program.  The operation and maintenance plan shall require the owner of each structural control to submit a maintenance inspection report on each structural stormwater control measure annually to the local program. 


(j)  In addition to the other measures required in this Rule, all development activities located in one of the 20 Coastal Counties that disturb 10,000 square feet or more of land within ½ mile and draining to SA waters shall: 


(1)
Use stormwater control measures that result in fecal coliform die off and that control to the maximum extent practicable sources of fecal coliform while incorporating the requirements specified in Paragraph (f) of this Rule.  


(2)
Prohibit new points of stormwater discharge to SA waters or expansion (increase in the volume of stormwater flow through conveyances or increase in capacity of conveyances) of existing stormwater conveyance systems that drain to SA waters.  Any modification or redesign of a stormwater conveyance system within the contributing drainage basin must not increase the net amount or rate of stormwater discharge through existing outfalls to SA waters.  Diffuse flow of stormwater at a non-erosive velocity to a vegetated buffer or other natural area capable of providing effective infiltration of the runoff from the 1-year, 24-hour storm shall not be considered a direct point of stormwater discharge.  Consideration shall be given to soil type, slope, vegetation, and existing hydrology when evaluating infiltration effectiveness. 


(k)  In addition to the other measures required in this Rule, development activities draining to trout (Tr) waters shall use stormwater control measures that avoid an increase in the receiving water temperature, while still incorporating the requirements specified in Paragraph (f) of this Rule.


(l)  The Division, upon determination that a local government is failing to implement or enforce the approved local stormwater program, shall notify the local government in writing of the local program inadequacies.  If the local government has not corrected the deficiencies within 90 days of receipt of written notification from the Division, then the Division shall implement and enforce the provisions of this Rule. 


(m)  Development activities conducted within a jurisdiction where the USMP has been implemented may take credit for the nutrient reductions achieved by utilizing diffuse flow in the one percent Annual Chance Floodplain to comply with the nutrient loading limits specified within NSW Rules where the one percent Annual Chance Floodplain exceeds the 50-foot Riparian Buffers.  Development activities occurring where the USMP has been implemented but there is no delineated one percent Annual Chance Floodplain may take credit for the nutrient reductions achieved by utilizing diffuse flow into a vegetated filter strip that exceeds the 50-foot Riparian Buffer by at least 30 feet and has a slope of five degrees, or less. 


(n)  The following special provisions of the Universal Stormwater Management Program apply only to federal facilities and Department of Defense (DoD) installations.  Federal facilities and DoD installations may adopt the Universal Stormwater Management Program within their boundaries by submitting a letter to the Chairman of the Environmental Management Commission that states that the facility in question has adopted controls that comply with the requirements of this Rule and with the requirements of 15A NCAC 02B .0104(f).  In lieu of the protective covenants and deed restrictions required in Paragraph (h) of this Rule, federal facilities and DoD installations that choose to adopt the USMP within their boundaries shall incorporate specific restrictions and conditions into base master plans, or other appropriate instruments, to ensure that development activities regulated under this Rule will be maintained in a manner consistent with the approved plans.       


(o)  Implementation of this Universal Stormwater Management Program does not affect any other rule or requirement not specifically cited in this Rule.


History Note: 
Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a);


Eff. January 1, 2007.


15A NCAC 02H .1030
Stormwater Requirements: Oil and Gas exploration and production

(a)  Regulated Development Activity.  Persons engaged in oil and gas exploration, development, and production activities shall manage stormwater runoff in accordance with the provisions of this Rule.


(1)
These persons shall submit a permit application to the Division of Energy, Mineral, and Land Resources (Division) in accordance with the requirements of this Section.


(2)
These persons shall obtain a permit from the Division prior to any on-site activities other than land surveying, and surface soil testing of hydraulic conductivity and engineering properties. 


(3)
This Rule authorizes the Division to issue a stormwater-only permit.  Any other discharge to surface waters is prohibited unless permitted in accordance with G.S. 143-215.1.


(4)
The Division may issue stormwater permits as discrete, stand-alone stormwater permits or may incorporate stormwater permit conditions into an environmental protection permit encompassing multiple regulatory programs.    


(b)  Permit Application Requirements.


(1)
Notwithstanding the qualifying provisions of Rule .1003(b)(1), (2), and (3) of this Section, a complete permit application and a permit are required for oil and gas exploration, development, and production activity, regardless of whether the activity also requires a CAMA major development permit or an Erosion and Sedimentation Control Plan.  A permit application and permit are also required regardless of whether the development is located in the 20 coastal counties, drains to Outstanding Resource Waters (ORW), or drains to High Quality Waters (HQW).


(2)
The Division shall treat each stormwater permit application for oil and gas exploration, development, and production activities as a High Density Project application as provided for in Rule  .1003(d)(2) of this Section, and shall only grant permit coverage if the application itself and the proposed development meet the requirements of this Rule.


(3)
The Director may solicit and receive comments from other regulatory agencies and the public when necessary to obtain additional information needed to complete the review of either the stormwater permit application or the stormwater conditions in an application for an environmental protection permit encompassing multiple regulatory programs.  If comments are solicited, notice will be posted on the Division's website with 30 days provided for public comment to be submitted to the Director.  The permit application will be included in the notice published on the Division's website.


(4)
The permit application for oil and gas exploration, development, and production activities shall be submitted to the Division at the Raleigh Central Office located at 512 North Salisbury Street, Raleigh, North Carolina 27604.


(5)
The stormwater permit application shall comply with the requirements in Rule .1003(g) of this Section.  In addition, the application shall include the following information:


(A)
all North Carolina classifications and supplemental classifications (if any) assigned to the receiving water;

(B)
the location of all stormwater discharge points, both by latitude and longitude coordinates and by graphic representation;


(C)
the graphic representation of the location and delineation of wetlands and regulated buffers on the site, adjacent to the site, or between the site and the receiving water;


(D)
a statement that there are no threatened or endangered species identified for the receiving water or for downstream receiving waters.  If threatened or endangered species are present the application shall identify the threatened and endangered species and their reported locations in the receiving water and downstream receiving waters.  The application shall propose specific measures for the protection of any threatened or endangered species present in the receiving water.  The Division shall evaluate the proposed measures and may require additional or different measures in the final form of the stormwater management permit; 


(E)
a design narrative that explains the assumptions and calculations for the engineering design of the stormwater control systems proposed and that identifies how the design complies with each specific  requirement of this Section; and


(F)
a graphic representation of the final site grade and site conditions that will be implemented in support of a future request to rescind the stormwater permit, or comprehensive environmental permit, based on the final close out and the end of the permit holder's commercial interest in the site.


(6)
As a part of the permit application, the applicant shall submit a Stormwater Management Plan that identifies the physical and procedural stormwater management measures proposed to minimize the discharge of pollutants through stormwater.  The Stormwater Management Plan shall address all phases of site activity and operation.  The Stormwater Management Plan shall include: 


(A)
a description of site activities with the potential to affect the pollutant content of stormwater runoff; 


(B)
a description of the permittee's stormwater management strategy to control and minimize stormwater exposure of significant materials; 


(C)
a description of the permittee's spill prevention and response procedures; 


(D)
a description of the permittee's preparations in anticipation of, and in response to, rainfall events in excess of the design basis of the physical stormwater control and treatment measures employed;  


(E)
a description of good housekeeping measures and supporting facility inspections including a schedule of inspections and maintenance on any structural control measures; 


(F)
a description of the permitee's training of site personnel in stormwater pollution prevention; and  


(G)
the identification of the specific person or position responsible for the overall coordination, development, implementation, and revision of the Stormwater Management Plan. 


(c)  Stormwater Management Requirements. 


(1)
During initial site clearing, grading, excavation, and construction of earthen surface features, including temporary erosion and sedimentation control measures and permanent stormwater control measures, the permittee shall manage (control, operate, maintain, store, handle, clean up, and dispose of) site conditions, materials, activities, and stormwater as follows:


(A)
Equipment, petroleum products, equipment wash waters, and associated spent fluids shall be managed to prevent the potential or actual pollution of surface waters by direct discharge or via stormwater runoff.


(B)
Herbicides, pesticides, fertilizers, and similar materials shall be managed to prevent introduction into stormwater runoff. 


(C)
Building material waste, land clearing and demolition debris, litter, and sanitary wastes shall be managed to prevent introduction into stormwater runoff.  Dedicated management areas shall be established for these materials a minimum of 50 feet away from surface waters and discrete stormwater conveyances.


(D)
Topsoil and excavated material stockpiles shall be located a minimum of 50 feet away from surface waters and stormwater conveyances and shall be managed to prevent runoff transport of the stockpiled materials to surface waters. 


(E)
Excess concrete, concrete wash water, and cement slurries shall be managed to prevent the potential or actual pollution of surface waters by direct discharge or via stormwater runoff.


(2)
During initial site clearing, grading, excavation, and construction of earthen surface features, including temporary erosion and sedimentation control measures and permanent stormwater control measures, the permittee shall manage site conditions, materials, activities, and stormwater as follows:


(A)
All perimeter dikes, perimeter swales, perimeter ditches, perimeter slopes, all slopes steeper than 3:1, and all slopes longer than 50 feet shall be provided with temporary or permanent ground cover stabilization within 7 calendar days from the last land disturbing activity.


(B)
All other disturbed areas shall be provided temporary or permanent ground cover stabilization within 14 calendar days from the last land disturbing activity.  

(C)
Time extensions may be requested in writing by the permittee.  These requests may be granted by the Division based on weather or site-specific conditions.

(D)
Treatment measure requirements:


(i)
All sediment basins and traps with a contributing drainage area of one acre or greater shall utilize outlet structures that withdraw water from the surface.


(ii)
Stormwater treated with polymers, flocculants, or other treatment chemicals shall be routed through sediment traps, filters, or other settling devices to ensure removal prior to discharge to surface waters.  Only chemicals that have been approved by the Division may be used.  The approved chemicals list is available on the Division's website at http://portal.ncdenr.org/web/lr/construction-stormwater.


(3)
For this Rule, 'spudding' the well means starting the oil or gas well drilling process by removing rock, dirt, and other sedimentary material with the drill bit.  After initial site clearing, grading, excavation, and construction of earthen surface features, including temporary erosion and sedimentation control measures and permanent stormwater control measures, and at least 72 hours prior to spudding an oil or gas well, the permittee shall deliver to the Division written certification by the individual designing the stormwater control system in accordance with Rule .1008(j) of this Section.  Regardless of whether a certificate of occupancy is provided or required by other authority, the permittee shall not proceed with spudding the well until the Division accepts the designer's written certification. Within 72 hours of receiving the designer's certificate the Division shall inspect the permitted stormwater control system. Subsequent to the inspection, the Division may withhold acceptance of the designer's certification upon concluding that the stormwater control system has not been installed in accordance with the stormwater permit and the approved stormwater permit application documents.  If the Division fails to inspect the stormwater control system within 72 hours of receiving the designer's certification, the certification shall be deemed accepted by the Division and the permittee may proceed with spudding the well. 


(4)
After completion of the surface site preparation activity, and beginning with the surface activity in direct support of well drilling, the permittee shall manage site conditions, materials, activities, and stormwater as follows:


(A)
Stormwater control measures shall control and treat the runoff from the rainfall event with a 24-hour precipitation total greater than or equal to 90 percent of all 24-hour rainfall event totals on an annual basis.


(B)
Stormwater control measures shall discharge at a rate less than or equal to the peak pre-development discharge rate for the 1-year, 24-hour storm.


(C)
Stormwater control measures shall be designed in accordance with the provisions of Rule .1008 of this Section. 


(D)
In addition to the measures identified in Rule .1008(a) of this Section, other measures shall be approved where individually, or in combination, the measures achieve 85% average annual removal of Total Suspended Solids, and upon the Division's review and conclusion of appropriate design and suitability for the anticipated site conditions.


(E)
All stormwater control measures shall be equipped with underflow baffles or other effective means to prevent the discharge of hydrocarbons and floating pollutants. 


(F)
The requirements identified in Subparagraphs (1) and (2) of this Paragraph for initial site construction shall also apply to all subsequent phases of site operation.


(5)
The Division shall establish record-keeping, self-inspection, and self-reporting permit requirements to insure effective site management attention, response actions, and control of the potential for polluted stormwater. 


(6)
Stormwater management requirements provided in this Paragraph pertain to the well pad area, all adjacent developed areas, and access and haul roads in proximity to the well pad or directly associated with the operation of the permitted site.


(d)  Coordination with other water quality regulations.


(1)
For oil and gas exploration, development, and production activities, compliance with this Rule satisfies the requirements of Rule .1006 of this Section.  However, pursuant to Rule .1006 of this Section, the Division may require more stringent measures for development activities draining to HQW waters.


(2)
For oil and gas exploration, development, and production activities, compliance with this Rule satisfies the Freshwater ORW requirements of Rule .1007 of this Section.  However, pursuant to Rule .1007 of this Section, the Division may require more stringent measures for development activities draining to ORW waters.


(3)
This Rule is not intended to modify, repeal, or supersede any other rule, regulation, or other provision of law.   The requirements of this Rule are in addition to the requirements of any other rule, regulation, or other provision of law.  Where any requirement of this Rule imposes restrictions different from those imposed by any other rule, regulation, or other provision of law, whichever requirement is more restrictive or imposes higher protective standards for human or environmental health, safety, and welfare shall control.  This includes Sections 15A NCAC 02B .0100, 15A NCAC 02B .0200, and 15A NCAC 02B .0300, whether administered by the State or by a local unit of government.


History Note:
Authority G.S. 113-391(a3)(1); 143‑214.1; 143-214.7; 143-215.1; 143‑215.3(a); S.L. 2014-4 s. 2.(e);

Eff. March 17, 2015.


